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Preface

The Land Management a@nConflict Minimisation (LMCM) project has its broader origins in
national, regional and internatiordiscussiongnd decisionsegardingand Past nterest in land

in the Pacific has often been froam economic perspectivagcess to land by individuats
groupsfor economic purposgsor from a conflict perspective (land issues underlying conflict
and crises)Both approaches haweknowkdgedthe central role played by land in the identity,
security and welbeing of people in Forum Islarabuntries In 1994, The Pacific Islandg=orum
Leadersacknowledged the fundamental requiremsdat the efficient use of landrhe Leaders
alsorecognised the centrality of indigenous rights and customs and the special relationship of
indigenous people to their larhdthatthe usage of landaries between countrieS'he Forum
Leadersalso agreed on the need to prevent degradation of lari®99, the Forum Economic

Ministers stated that:

€ In considering issues related to facilitating investment for developmergrawnth, we
recognise that access to land ranks high in the list of factors inhibiting investment but that
the other reality is that land issues are complex and sensitive to Pacific Islanders (1999
FEMM Action Plan)

In 2001, the Forum Economic Ministersated that common areas for promoting the economic

use of land as well as mininmg conflict included:land leasing processes (including for
Governmentccess to land for public purposesiabling the use of customary land as collateral

for economic actity by members of customarandowninggroups; and dispute resolution
systemsThe Ministers also endorsed a series of land policy guiding principléshemphasise

what issues countries may need to consider when developing their own land policy. These
guidelines though do nd fully reflect the interplay between land administration and conflict,
which | ed the FEMM in 2002 to request Ndet ai
processes, dispute resolution systems and the use of land as doblatéwa commercial

purposes with emphasis on safeguards regardin

9 Customary Land Management and Conflict Minimisation



From a conflict perspective, the 2000 Biketawa Declaration refers to land as one of the
underlying causes of tensions and conflict, and calls for thento constructively address this

T and otheli causes ofensions and confliah the region Between 2001 and 2004, the Forum
Secretariat commissioned a series of national security study reports to invebsiggaternal
causes of insecurity iRorum Island Countries.The 2005 Brum Regional Security Committee
(FRSC)discussed a report on commoonflict relatedthemes that emerged from these studies,

and identified land as a common theme to be further explored by a study on land and conflict.

Internatonally, too, land has been approached fribv@ perspective ofaking customaryand
available for increased economic use conflict The 1992 Earth Summitin Rio De Janeiro

noted thatGovernmentsshould implement policies on land tenure and propertyhtsgfor
economic useand assigrclear titles, rights and responsibilities for land for individuals or
communities to encourage investment in l4ed 4.8 b andl4.18 c). More recently, in 2002 the
international community called aypvernments and donorsoproiimote and support efforts and
initiatives to secure equitable access to land tenure and clarify resource rights and
responsibilities, through land and tenure reform processes that respect the rule of law and are
enshrined in national law, and progidccess to credit for all, especially women, and that enable
economic and social empowerment and poverty eradication as well as efficient and ecologically
sound utilisation of lané .0 Ur{ited Nations 200247).

Rarely, if at all have economic and confict-related dimensions of land beempursued
simultaneouslyIn a workshop organised by the OECD on Land, Conflict Bedelopmentt

was noted that the link between conflict involving land and economic development has in the
past not been explicitly congtedltn ot ed t hat o6t o sustain peace,

in terms of meeting claims and in enhancing agricultural [economic] gré@ECD 2004: 12)

Given the sensitivitiesegardingand issues in the regiothe FRSC in 2006 endorsdud Land
Management and Confliddlinimisation project reflecting the linkages between land, eomic
development, and conflicivhile recognigng the central role of land in peopi& social, economic

and cultural well beingThe dual approach to this investigation of land management and conflict
minimisationadds value to previous efforts to investigate land issues from separate perspectives.

As sud, it reflects the vision of Leaders as expressed in Auckland at the launch of the Pacific

10 Customary Land Management and Conflict Minimisation



Pl an: ALeaders believe the Pacific region

security and economic prosperity, so that all of its people canreaamd worthwhile lives

As a first stepthe Forum Secretari@ommissioned.O consiltancy reports to cover the breadth
of issues relevant to the subject matfféiis report reflects the findings of these consultanass,
well asAusAIDGs case studyeports under their Pacific Land Programand other regional and
international researchThis is a collaborative effort between the Political and Security
Progranme and the Sustainable Development Progremat the Paific Islands Forum
SecretariatOversight wasprovided by a PIFS Steering Committee and a member cebasgd

Reference Group.

11 Customary Land Management and Conflict Minimisation
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Glossary

Conflict

Conflict involves at least two parties who disagree over the distribution of material or symbolic
resources or perceive theinderlying cultural values and beliefs to be different. As such, it is a

broader concept than the tedispute

Conflict Resolution

Conflict resolution is the process of attempting to resolve a conflict.

Customary land tenure

Customary land tenure iscamplex system based on familial group or clan and individual access
rights and founded on intricate relationships tied to kinship and politazsdowninggroups
6owndé a collection of rights, each odnsamdi ch
restrictions. Under customary land tenure ownership is based on an enduring notion-of inter

generational stewardship or guardianship of the physical property and what it represents to the

group.

Dispute

A dispute arises when two or more peoplgups who perceive their needs, interests or goals

to be incompatible, communicate their view to the other person or group.
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Forum Island countries

These are independemsland nations in the Pacifid Cook Islands Federated States of
Micronesia Fiji, Kiribati, Naury Niue, Palay Papua New Guine&epublic of Marshall Islands
SamoaSolomon IslandsTonga Tuvaluy, and Vanuatu.

Land administration

Land administration is the process of recording and disseminating information about ownership,
value anduse of land and its associated resources to support economic development and other

social objectives. It also includes processes put in place to facilitate land dealings.

Land management

Land management deals with issues relating to achieving an aceetaioh from land interests

owned, and maintaining or enhancing the value of the land interests owned.

Matrilineal

|l nheritance rights pertaining to | and are tr

Patrilineal

Inheritance rights pertaining to land are tradedtough t he f at her 6s si de.

Pacific Island countries

All independent island nations and Territories in the Patiffanerican Samoa; Cook Islands;
Federated States of Micronesia; Fiji; French Polynesia; Guam; Kiribati; Nauru; New Caledonia;
Niue; Northern Mrianas; Palau; Papua New Guin@dcairn Islands;Republic of Marshall

Islands; Samoa; Solomon Islands; Tokelau; Tonga; Tuvalu; Vanuatu; and Wallis and Futuna.
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Private property rights

Private property rights are property rights heydndividuals or lgally recognsed entities. They
define ownership and/or use rights, and are defensible by law.

Recording

Recording involves deciding on the level of group holdindamily, clan or other larger
groupingsi and their land claims. This involves agreeingaosocial process for establishing the

rightful owning group, members of the group and the physical land area claimed by the group.

Registration

Registration is a process wheretne State maintains a register of parcels of land showing all
relevant partialars affecting their ownership, individual or group title hold&irse kand register
guarantees these particulars to be complete and correct and is the final authority on

landownerkip. It reflects latest land transactions.

Rent seeking

Rent seeking oeos when an individual, orgasaition or firm seeks to benefit by manipulating

the rules governing the use and management of land in their own interests.

Principal-agent problem

The principalagent problem arises when theerests of theagentauthorisedpersonare not
aligned with those of the princigelndowning unit, and the agent talkasaction inhis/herown

interest.

17 Customary Land Management and Conflict Minimisation



Marketbased rent

Land rentis based on local market supptiemand of land for rent, and expected returns to land

as an input intat use.

Premium, O6turn keyd payment

Oneoff payment usually made at the outseatdnd lease arrangement.

Transaction costs

A cost involved in making an economic exchange/ transaction.

Trust and trustee

A trust is a legal instrument whereby a perpensons or trustee(gre given the power to
administer a property fatheir clients. Trustegideally do not have any direct interests in the

propertytheyadminister, other than a fee thlaéymay receive fotheir services.

Unimproved Capital ValudJCV)

A notional value of land that is administratively determined bedause of the absence of a

customary land market the UCVek not reflect markétased land value

18 Customary Land Management and Conflict Minimisation



Executive Summary

The Land Management and Conflict Minsaiion project has its brdar origins in national,
regional and international discussipasd decisions made over time regarding land. Past interest

in land in the Pacific, and decisions made by the Forum Leaders, Forum Economic Ministers
and the Forum Regional SecyriCommitteehave often been from an economic perspective
(access to land by individuals or groups for economic purposes), or from a conflict perspective
(land issues as underlying conflict and crises). Internationally, too, land has been approached
from either one othese two perspectives. Rarely, if at all, have economic and ceeflited
dimensions of land been pursued simultaneously. Experience globally also engthasideere

can be no peace without equitable development and there can be no developnmautt with
sustainable management of resources, including land, in a democratic and peaceful space
(Maathai 2004).

Recognising the intertwined dimensions of the issue of improving-dasdd economic
development and the minimisation of conflict, the FRSC in 2@d@lorsed e Land
Management and Conflict Minirsation project.

The starting point for the LMCM project is the recognition of the centrality of customary land
tenure in the lives of the people of the Pacific. Therefore, efforts to improve economicehd so
wellbeing of the people must take customary land tenure as a starting point, and work towards a
better fit between introduced land administration systems and customary land tenure.

The LMCM project has taken a dual approach to investigating econaagiess to lan@vhile
minimising landrelated conflict, thus adding value to previous efforts that have been undertaken

to investigate land issues from separate perspectives. Discrepancies between key aspects of
introduced land management systems and custpoihand tenure are potential sources of poor
economic development and local level lasthted conflict, and can be placed within a broader
context of the changes that are taking place in Pacific Island societies, where globalisation and
modernisation praesses are causing a shift from egalitarian and communal lifestyles to a greater

emphasis on individual economic wealth accumulation. lratated grievances have, in
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circumstances where they are combined with other factors, escalated intestaigevident

conflicts.

As a first stepthe Forum Secretari@ommissionedlO consultancyreports(Attachmentl), to
cover the breadth of issues relevant to the subject matter. This report reflects the findings of
these reports, as well as AusAiDcase study repts under its Pacific Land Program and

other regional and international research.
Background

Land is integral to the people of the Pacific, being a traditional source of sustenance, social and
political relationships and identity. Traditional accessatal use and management of land is
closely tied to the social fabric of communities, and customary tenure defines not only the nature
and scale of economic development but also social harmony. Land is a sensitive issue because it
has a much broader meanifag indigenous Pacific people thamst its value as an economic
commodity. For the people of the Pacific, ties to land are central to identity and provide a sense
of belonging. The importance to the people of the Pacific of acknowledging customary land
tenure as the foundation of land management cannot be overemphasised. Sensitivities over land
partly also arise because of tensions and conflicts that come to the surface during elections, when

peoplés emotionsaremanipulated for political ends.

Customaryland issues are contegpecific and reflect local and national social, economic,
cultural and political circumstances and dynamics. However, similar groups of stakeholders are
involved and there are common drivers of poor economic growth and conflietsdition, there

are common causes and processes through which economic and social effects manifest

themselves. These commonalities can inform common approaches to solutions.

Land is in most cases the only significant natural asset of Pacific peoplées Hretefore an
integral part of national development efforts aimed at improving social and economic wellbeing.
For the Forum Island countries, this has to occur within customary land tenure systems that have

been subject to outside influences. Missiorsadad colonisation processestroduced a cash
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economy andWestern land tenure concepts, thus bringing new dimensions to the use and

management of customary land, and the distribution of benefits derived from it.

Modernisation and globalisation have bgbtifundamental changes to Pacific societies, affecting
values, goals, and social norms. There is a shift taking place from egalitarian and communal
lifestyles, to lifestyles where there is a greater emphasis on individual economic wealth
accumulation, leding to increasing pressures to derive economic benefits from customary land.
Basic human follies of greed and personal power influence people who are in positions of power,
so that their decisions are at times being made for their own personal gainsytandthe
interest of thdandowninggroup as a whole. These changes have put pressure on customary land
tenure and raised questions about the suitability of the introduced land administration systems,
which are largely based owesternnotions of propest rights, to an environment where

customary land tenure predominates

Customary land tenure

Customary land is O6owneddé by groups with dif
inheritance and soci al relationshi pandl met ada
notion of custodianship, where individuals and society jointly have a responsibility and duty of

care towards current and future generations. Customary land is also a source of social insurance.
For indigenous Pacific people, timsland bring together ecological, geophysical, social, spiritual

and economic dimensions, as captured in traditional terms used to describe the notion of
customary land, such aanuain Fiji, fenuain Tuvalu,enuain Cook Islands, andshenuain the

Maori language.

Decisions about the transfer of land (through gift or purchase) were usually made communally
o,in chiefly societies, by chiefs or O0bi g me
decisions about land over which they had individual use sigonflicts were mediated by

senior members of the community with expert knowledge of group genealogy and history and

using sanctioned mediation processes.

21 Customary Land Management and Conflict Minimisation



Economic development

Marketbased economic systems are generally based on the Torrens Titléyprigbes system,

where individualised property rights are clearly defiingddividuals or entities own a piece of
clearly specified land and thus have the right to make decisions about its use and enjoy the
exclusive benefits of its usd.and owneship and associated rights such as of those of
exclusivity, divisibility and transferability are defensible and enforceable by law. The
maximisation of personal and national economic benefits is the primary motivation behind the

use and management of privategeay.

There is an apparent disjoint between the not
and the Western concept of private property rights that is seen as fundamental to a modern
marketbased economy. This misalignment has been at the ¢dessthandesirable use of
customary land for commercial purposes, particularly where customary landowners have not
been formally recorded and landownership rights in groups are not accepted by financial

institutions.

Rural to urban migration and emigjom are adding others layers of demands on customary land
tenure. Urbanisation and migration have raised the issue of lack of clarity of the rights of
members of landowning groups who are away from their land for extended periods of time, as
well as the ssue of access to customary land for settlenvemite ensuring that landowners do

not lose their superior rightdNot only do these challenges cause ldeaél anxiety and
disagreement, they can lead to conflicts that are taken to courts. Such casftikition

procesescan be time consuming and affect economic growth.

Land-related conflict

Landrelated conflict takes place at two broad societal levels in the Pacific régemuitable
economic development, perceived or real differences in benefiteddérom land, as well as the
inability to acces$sovernmenservices, public resources and information have played a role in
locatlevel landrelated conflicts between different stakeholders with differing agendas, interests

and power, including customalandownersStateagencies, investors and residential settlers.
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As indigenous people have become more integrally involved in market econamicshe
demand for personal wealth to meet basic needs and aspirations increases, conflicts over fair
returnsarise between landowners, landowners and investors, and landowners Stadethhe
increasing value of land has led to the misuse of representational and distributional authority of
those landowning group members who hold such powers, with decisiclesfongersonal gains

rather than in the interests of the landowning group as a whole.

In some circumstances, where lamtated grievances are compounded by a number of
additional factors, escalation of largeale conflict or crisis has taken placepEsience in the
region and elsewhere confirms that political, ethnic, cultural or class differences play a role in
conflict escalation but integroup differences do not lead to largeale conflict or crisis in
themselves. Such escalation is bound up witter factors including the manipulation of inter

group differences and imbalances of power by actors for their own political interests.

Key challenges

Customary and introduced land systems have coexisted almost independent of each other.
Periodic efforthave been made to improve land administration by addressing specific aspects of
introduced administration systems with the aim of facilitating access to customaryslasid
efforts have been met with limited success. They often did not explicitly adtiess
strengthening of customary land tenure systems or the better alignment of customary and

introduced land management practices.

Group ownership and individual use rights

The disjoint between customary avéesternnotions of ownership has been consideaemajor
constraint on the increase of economic activity. However, it is now generally accepted that
individualisation of customary ownership rights is not a necessary condition for increased

economic activity. Improved economic activity can be achiewedhhintaining and protecting
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the groupbased customary tenure and allowing individuals to use rights consistent with the

requirements of a markéased economy.

Clarity regarding customary | and tenure,

and decision-making authority

Lack of clarity over customary landowning groups and their claims plays an important role in the
apparent disjoint between customary and introduced notions of ownership. In most countries
there is limited formal recording of customary landowningugsy their membership and
decisionmaking processes. Even where efforts have been made to formally record and register
customary land, these have had limited successes, and in some countries have itself been a

source of conflict.

There is also a lack ofarity and in some cases uncertainty around the processes used to identify
members of landowning groups, in particular the members with authority to represent the group
in land dealings. Customary and formal rules can lack clarity or contain restri¢ctadrimpede

access to land and the equitable sharing of returns to land between landowners and investors, and

among landowners.

Informal arrangements

In many countries, the use of customary land by members of landowning groups under informal
arrangementfias helped landowners achieve some improvement in their economic wellbeing.
Such uses are generally negotiated using customary practices, including the making of
6paymentsoé or traditional t ok en ,glthough theyareS u ¢ h
usually less than formal land rent payments. It is found that informal arrangements over
customary land may help produce some economic wealth, particularly where customary rules
allow exclusive use and outside funding is not required. However, wignoper legal backing,

they do not provide sufficient certainty for individuals to invest in longer term productive
activities. Nor do they provide sufficient security for lending agencies to give loans. Informal

arrangements also do not give security emgle using customary land as residential sites,
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particularly in urban areas. Settlers often

be reluctant to provide this, fearing that doing so will erode their ownership claims to the land.

Formal leasehold conditions and inequity

Leasehold conditions are guided 8tatelegislation and include the tenure of lease, lump sum
premium and/or periodic land rent payments, conditions for renewal, and compensation for
improvements on expiry. Some leasehodaditions may encourage the optimal economic use of
land but they can also become a source of conflict between landowners and investors and
between generations of landowners. Landowners may not know the economic value of their land
at the time of entergninto a land lease agreement. As new information becomes available to a
next generation of landowners, this may become a source of conflict. Such conflicts can in turn
discourage outside investors. Where 8tatehas acquired land for public purposesdaquate

compensation and lack of due process can be a source of conflict

Benefit sharing between landowners and investors and asymmetric

information

Most countries do not have an active land rental market. Therefore, governments have used
administrativéy determined rental systems which usually do not reflect local market conditions.
Where land rent and lease conditions are directly negotiated between landowners and investors,
differences in access to information between investors and landowners, tandsatbetween
different members of landowry groups can result in the inequitable distribution of returns
between landowners and investors, and among landowning groups. Such inequitable economic
development, combined with changing needs and aspiratibmsdizidual landowners, can
become a source of tension and conflict. In combination with other factorsyelabed
grievances when manipulated for political or personal gain, particularly in the context of

incomplete information or misinformation, cascalate into larggcale conflict or crisis.
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Inequitable benefit sharing among landowners and decision-making

authority

The inequitable sharing of benefits between members of landowning groups is linked to the
nature of customary land tenure and decisi@king rights over land matters. Under customary

land tenure, the authority to make decisions rests with key individuals but they may not always
make decisions in the groupb6s interests. | nst
absence of apppriate rules to ensure accountability and transparency, individual interests may
override customary group responsibilities. This can become a source of contention over

inequitable economic improvemermsionglandowners and can lead to lo¢avel conflict

Local-level land-related conflict and escalation into larger conflict

Most countries face challenges in resolving ldeakl landrelated conflictdbecauseustomary
conflict resolution mechanisms are becoming less suitable, and people increasingly turn
formal court processes which can be costly and time consuming.-leweéllandrelated
grievances, when not appropriately addressed, can transform intodaaderconflict or crisis
when fuelled by other factors like the manipulation of (mis)perm@eptand (mis)information for

personal or political gain.

No single conflict resolution mechanism can be applied across the region or sometimes even
within one country due to a difference in local contexts. A combination of customary and

introduced conflit resolution mechanisms may be desirable depending on the circumstances.

Strengthening the administration of customary land and conflict

minimisation

An effective and sustainable land administration mechanism linking customary land systems
with formal land administration systems managed by 3$t&teis essential if improved access to
customary land for economic purposes and minimisation of -leeal conflicts are to be

achieved. Similarly, mechanisms to resolve ldegkl landrelated conflict can betrengthened
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by finding an appropriate balance between customary and introduced conflict resolution
processes. Such improvements must reflect basic principles of accountability and transparency at

all levels ofGovernmentind within landowning groups.

Key areas of customary land and formal land administration systems that need particular
attention include recording aridwhere demands for land are highegistration of customary

land; recording of customary laws, including inheritance rules, deemsaking authority and
processes to obtain group consensus; and the clear demarcation of theGolemimeniand
customary landowners in land dealings. The availability of appropriate information needs to be
improved to support customary landowners to effetgiengage in land dealings and negotiate

land lease arrangements that provide fair and equitable returns on their land, and to prevent the

mobilisation of (mis)perceptions and (mis)information, which can lead to conflict escalation.

Specific solutions r&d institutional design pertaining to land issues will however need to be
6home growno, to reflect | ocal aspects of cu
each country and can even vary within one country, depending on local and natiaglal soc
economic, cultural and political conditions and dynamics. Some common key lessons from the

region and abroad are summarised in Attachment 2.

National land policy and improving customary land administration

The strengthening of customary land admmaisbn must occur in the context of broader national
development and be guided by a national customary land policy linked to national development
goals.To overcome sensitivities over land, stakehclolesed consultative processes are vital, in
order to arive at a common understanding of issues and concerns, and to agree on a framework
for land administration reforms, supported by a technical assessment of the current situation and

past efforts.

The development of a national land policy would ideallycpd® any improvements made to
land administration systems. Governments, through their land policy, would indicate the broad

outcomes expected from reforms of customary and introduced land administration in the context
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of national development goals. It is this stage that the dual objective of improving access to

land for economic development and conflict minimisation would be emphasised.

A national land policy would guid&overnmentnd key stakeholders in their efforts to identify
short term and longerm strategies to address the national land reform agenda, reflecting policy
goals, institutional capacity and resource availability. The prioritised land reform programme of
initiatives if used to engage with development partners can also help achieyeatheof the

Pacific Principles of Aid Effectiveness.

LMCM Guiding Principles

The principles outlined below are intended to provide member countries with a framework
within which to discuss countigpecific matters of land reform. These principles aresistent

with the principles set out in the Biketawa Declaration (Forum Leaders 2000) and the Forum
Principles of Good Leadership (Forum Leaders
Guidelines for Good Land Policy (FEMM 2001)

The guiding princifes when considered together with the implementation framework that
follows, will guide the identification of strategies to bring about desired reforms in customary

land administration and management.

The improvement in lantlased economic developmemlile minimising landrelated conflict,

entails thewo following closely intertwined dimensions:

A. The improvement of customary land administration and land management to facilitate

economic use of customary landhile minimising locatlevel landrelated conitt; and

B. The improvement of lancelated conflict resolution mechanisms for lelalel land
related conflict and the prevention of escalation of Jeeldted grievances into large scale
conflict.

In addition theras a set of principles that are applicald both dimensions:

C. The role ofGovernmentinformation and capacity development.
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A. The improvement of customary land administration and management to facilitate economic

use of customary land while minimising locdével landrelated conflict

Principle 1: Customary land policy reforms should respect and protect customary ownership and

individual use rights as defined by social relations and customary laws

Principle 2: Customary land reform efforts should be placed in the broader context ofahation
development goals, recognising that there can be no security without equitable development and
that optimal economic development cannot be realised without an enabling social and political

environment that also promotes democratic and peaceful existence

Principle 3: Customary land reform efforts should be based on the recognition that Pacific
societies are in a state of flux, with changing needs, values and aspirations of people as a result

of modernisation, global integration and imperatives of #sh@conomy.

Principle 4: Active participation of customary landowners and other stakeholders in
customary land management efforts is essential if natide ownership of the process and

outcomes is to be secured.

A nationwide or incremental approadwo customary land reforms should be guided by a
stakeholdebased national land policy that articulates a clear national vision about the balance
between customary laws and the formal systems of customary land administration and land

management.

Consultaton and active participation by all stakeholders in the negotiation of leases is crucial to

ensure their acceptability and to minimise the opportunity for future disputes.
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Consensudased solutions should include the strengthening of customary and fostitations
and decisiormaking processes that suit local social, cultural (customary) and political
characteristics, and reflect principles articulated in the Biketawa Declaration, principles of good

leadership and gender equity.

Principle 5: Customary lad tenure can be strengthened by the clarification of its core elements.

The clarification of customary land tenure requires the recording of landowning groups and their
membership, claimed land area, the rights of members residing on customary laightshef r
absentee members, representational and distributional authority, and the customary laws that are
used to determine such rights and roles. These processes would be consistent with national
commitments on equity, including gender equity where thentwy is signatory to the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).

Formal registration of landowning groups may be attempted as a second step but only in high

demand areas where the need for more formalised démistnation is essential

Customary land reform processes adopted in a country should allow for diversity in customary
laws found across landowner groups, and the recognition that communities differ in the strength

of their traditional lifestyle and dege of individualism found in the group.

Principle 6: Dealings in land should be fair and reflect equitable returns to customary
landowners, investors and lessees, based on the economic value of their inputs and market

principles.

Leases should be secuamd lease conditions should be clear about key factors including
exclusivity, duration, renewal on expiry, compensation for any improvements at the time of
expiry, amount of premium and annual rent, and conditions regardinigasibg or trading of

leass.

Returns to landowners, in the form of land rent plus premium, and lessees must be based on

mar ket principles and belarddavnes 6t s ulplee i loes s ae £d

30 Customary Land Management and Conflict Minimisation



Governments must follow due process of acquisition for public puspase provide landowners

a fair marketbasedcompensation for land acquired. Alternatively, governments may consider
negotiating a long er m | easing arrangement under of ai r ¢
outright acquisition.

Distribution of returndo landamongcurrent and future generations of membertaonflowning

groups should be based on core principles of equity, taking into account agreed local customs.
This distribution can be facilitated using landowning units (LOUSs)/ villagel trusts o similar
arrangements, combining elements of traditional systems and company structures and processes,

and guided by good governance principles.

B. The improvement of landelated conflict resolution mechanisms for locével land
related conflict and pevention of escalation of landelated grievances into large scale

conflict.

Principle 7: Customary and formal resolution mechanisms should be treated as part of a
continuum of the resolution of lockdvel landrelated conflicts.

The improvement of lancelated conflict resolution mechanisms should consider the balance
between the need for impartiality and contextual knowledge pertaining to land, and the balance
between the need for winin and winlose solutions.These questions, in turn, need to be

balanced with considerations of cost and accessibility.

The improvement of lanckelated conflict resolution mechanisms should be based on the
recognition that Pacific societies are in a state of flux, resulting in changes in customary
authority and decisiemaking processes. This implies that laenethted conflict resolution

mechanisms may need to be revised at various points in time.

Principle 8: The prevention of largecale lanerelated conflicts and crises requires the

prevention of the mobilisation chhdrelated grievances and misperceptions.
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For the prevention of the mobilisation of often lestgnding grievances into largeale
conflicts, easily accessible, accurate and comprehensive information on different aspects of land
use is essential, inclugy information about leasehold conditions and distribution of returns to

customary landowners.

For the prevention of the escalation of conflict, a whafleountry approach is important to
ensure equitable economic development, mutual respect regarfidifierences, and the rule

of, and respect for, law.

C. The role ofGovernment information and capacity development

Principle 9: Governments should play a supporting role in customary land dealings by creating
an enabling environment for recognisingrotecting and enforcing customary land tenure,
encouraging and enforcing fair dealings in the fair use of land, as well as resolving conflicts over

land.

A clear legislative framework should provide for integrated customary institutions and formal
land aministration systems, removing overlap and increasing clarity and coordination of

formalised land administration.

A clear legislative framework for dispute resolution should provide for the appropriate mix of
customary conflict resolution mechanisms amttraduced conflict resolution processes and

mechanisms to suit local situations.

Principle 10: Governments should provide for a central -gef@renced information system of
landowning groups, their claims, customs and customary laws, and a registng afelalings

and other selected land use and management related information.

Governments must adopt a national framework to supfamtowners documenting and
recording, and registering where relevant, t

andcustomary laws about land, consistent with the national land information framework
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Customary land information should be made available to end users, the landowners and other
stakeholders in an appropriate form to support them in land dealing negstiddiod use and

management decisions, and conflict resolution

Land use planning and zoning of customary land should be adopted in areas of high demand to

systematically guide development.

Principle 11: Customary landowners and outside investors shoulde happropriate
understanding about customary land tenure and introduced land leasing requirements to negotiate
fair and equitable land leases and benefit sharing arrangements, minimising the scope- for local

level conflict.

Potential investors should havegaod understanding of customary tenure systems, including
customary laws and decistionaking processes, in addition to formal land leasing processes.

Customary landowners should have sufficient understanding regardstgmary land tenure
and its relathn to commercial use, land lease arrangements and financial management to ensure
land lease conditions provide fair and equitable returns to the landowners and equitable

distribution within landowning groups.

Principle 12: Public land management institutis should be well resourced, competent and

responsible.

Public land management institutions should have the necessary knowledge, skills and tools to
implement customary land administration and management in a transparent and cost effective
manner. Include in this set of knowledge, skills and tools are those related to social aspects of

customary land tenure and mediation, in order to support customary land dealings and minimise

the scope for conflict.
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Implementation Framework

Experience in customary laméform efforts in the region over the last two to three decades
suggests that for the implementation of the guiding principles, political commitment and a
nationallyowned land reform process are critical. Further, given the sensitivities associated with
customary land, systematic and measured reform processes supported by robust information
would help overcome misplaced perceptions and fears

Member countries may take the following steps in land reform efforts, based on a national
sustainable developmesitirategy, that emphasises stakehaoluised outcome focussed adaptive
program planning and budgeting cy¢@alalClayton and Bas2002) This is consistent with

the Pacific Plan Initiative 5.1, which emphasises the strengthening of national sustainable
development strategy based national development planning and budgetary allocation. These
steps can help countries to be in the@rivos s eat of their own | and
coordinate national efforts and resources with those of development partners to address their
high priority initiatives, consistent with the Pacific Principles of Aid Effectiveness.

Step 1: Obtain pditical commitment for a customary land reform process.

Step 2: Adopt a stakeholddrased approach and hold nationwide discussions onrdédaied
matters, to define the land reform agenda. This could be facilitat¢d) Iovationally respected

champion (s)who could be politicians, community leaders or public officials.

Stakeholder consultation

Countries may choose from different forms of stakeholder dialouey could choose to take
national land forum approaches, as followed recently by Papua Neweaaimd Vanuatu
(Manning 2007 (draft))where land issues were addressed in a holistic manner. On the other
hand, they could hold consultation as part of a development land project, such as is the case in
an the ADB funded project in Samd&rant 2007draft)).
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Whatever pathway is chosen, it isitical that a nationalhdriven process is adopted that
involves all the stakeholders in open and objective dialogue and discussion, which is supported

by objective information about issues based on local experiences.

Topics for discussion

To focus stakeblder discussions, key us&rendly discussion papers prepared by various
stakeholders, officials and professionals could help in the identification of relevant issues and a
common understanding of the issues involved. Key issues for discussion mag ithewdirrent

status (based on practical examples), key constraints to any changes; root causes of disputes and

conflicts and areas that need strengthening as related to topics summarised in Attachment 3.

Step 3: Once a common understanding has been waetijestakeholders together identify a
national vision and national land policy framework for customary land reforms, which articulates

expected outcomes and key guiding principles to underpin land reforms.

Step 4:Obtain Governmenendorsement of the natial land policy framework with clear land

reform outcomes linked into national development goals.

Step 5: Government and key stakeholders decide on strategies to address the national land

reform agenda focussing on the key outcomes desired, reflectingaidand policy goals.

Governments could adopt an area specific pilot project approach and implement a package of
initiatives appropriately sequenced to collectively help achieve the desired outcome.

Step 6: Obtain development partner support for gtioroutcomefocussed programmes of

initiatives.
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Chapter 1: Introduction

Land is integral to the people of the Pacific, being a traditional source of sustenance, identity and
social and political relationships. In recent years, it has also come t@amplegportant role in
national development, as a source for economic development and to enable access to health,
education and other public services. Land has also been at the core of many conflicts in the

Pacific, both at the locdével and in largescaleconflicts and crises.

Traditionally, locallevel landrelated conflicts concerned boundaries or claims over use rights or
decisionmaking rights and these would have been resolved using traditional conflict resolution
mechanisms. Today, sources and caugdandrelated conflict are multifaceted. At the core of
many of these conflicts is the desire for economic returns from customary land and the
difficulties that are experienced in matching customary land tenure with the institutional
demands of poterati investors in the modern economic environment. The issue of fair dealings
in land including land lease conditions and the distribution of benefits derived from the
development of customary land between landowners and inveistas well as between
custormary landowner$ also play a role in landelated conflicts. These conflicts play out in a
context of differences between customary institutions and introduced land management systems,
as well as in a context of constant change in customary land tenamgements, accompanied

by differences of opinions, interests, agendas and power struggles.

Traditional conflict resolution mechanisms are no longer always found to be appropriate or
sufficient to deal with landelated conflict. Consequently, there is amcreasing usage of
introduced, courbased conflict resolution mechanisms. However, conflict resolution through
court systems is often found to be time consuming and costly. Adversarial court processes are

seen to lack compatibility with customary confliesolution mechanisms.

It is generally recognised that there can be no peace without equitable development, and
conversely, that good governance and optimal economic development cannot be realised without
an enabling social and political environmentttbeomotes democratic and peaceful existence

(Maathai 2004)In the Pacific, the improved economic use of land is intégréde achievement
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of economic development. Equally important is the recognition that the goal of economic
development cannot be achieved without accepting the existence of customary land tenure as a
starting point within a market economics framewdkgomary tenure defines how landowners
interact with each other over land and how they interact with other stakeholders to generate
benefits from the use of land, which collectively determine local and national economic wealth
and social harmony (as well aavironmental outcomes). Social sanctions may be derived from

customary rules and/or formal legal systems.

In 2006, in a paper presented to the Forum Regional Security Committee, the Forum Secretariat
sought FRSC6s endor s e me answets to the question,hatept spbkeo
land tenure and administration system is needed in each country to help avoid, prevent or
minimise conflict over land? That is, what type of land tenure and land administration system

can facilitate cost effectiveeliable, secure and equitable access to land for commercial use and
economic growth, for residential needs and for landless people to meet their basic livelihood
needs, while also recognising the multifaceted traditional values of communal land and
customay landownersip systems, as well as reflect key international and regional commitments

made on issues such as indigenous rights, gender equity, good governance, fair and equitable

benefit sharing, cost effectiveness and effic

This question is théocus of this report.

Customary land and the Pacific people

Customary land in the Forum Island countries varies fro#n BOKiribati to approximately 9%
in the Cook Islands, with traditional access to and use and management of land being closely tied
to the social fabric of communities (Table 1.1). Customary tenure defines not only the nature and

scale of use but also social harmony.
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Table 1.1 Land Statistics ahénd Owneiship in the Forum Island Countries

COUNTRY | Land Area Percent (%) Percent (%) Percent (%) Percent
(Km?) customary of State of Freehold (%) of

customary
land
registered

Cook 240 ~99 <1 little 65

Islands

Federated | 700 65 35 <1 Very little

States of

Micronesia

Fiji 18,272 88 4 8 Most

Kiribati 726 50 <5 >45 Most

Nauru 21 >90 <10 0 Most

Niue 259 98.5 1.5 0 10

Palau 487 Some Most Some Most

Papua New | 462,000 97 2.5 0.5 0

Guinea

Republic of | 181 >99 <1 0 Very little

Marshall

Islands

Samoa 2,934 81 15 4 Some

Solomon 28,000 95 8 5 0.2

Islands

Tonga 688 100 0 Na
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Tuvalu 26 100 5 <0.1 100%
Vanuatu 12,190 97 2 0 Very little

Total 526,724

Source:Several, including the following:
1. Land Issues in the Pacific, Pacific Island Forum Secretariat, 2001;

2. Regional: Mainstreaming Environmental ConsiderationsEconomic and Development Planning Processes in Selected
Pacific Developing Member Countries, ADB Consultant Report, 2001;

http://www.fao.org/forestry/site/23887/en/tuv/page.jsp
http://www.globalpropertyguide.com/Pacific/Tonga
http://www.rmirnd.net/dowload%20docs/InvestmentPolicyStatement.doc

AusAID 2008 Making land work: reconciling customary land and development in the Pacific, \iglamsAID, Canberra
(Table 1.1)

o g b~ w

Past influences of missionaries and colonisation, and more recent changes agtwmpan
modernisation and globalisation processes, including increasing population pressures, have led to
a growing interest in accessing customary land for commercial use and residential purposes by
landowners and others. Missionaries and colonisation untexti land tenure concepts and land
administration systems in response to the introduction of cash economy. This brought new
dimensions to customary land tenure, the use and management of customary land and the
distribution of benefits derived from it. Modesation and globalisation is causing a shift among
indigenous societies, from a more egalitarian lifestyle to a lifestyle based on cash economy,
consumerism and an emphasis on individualism, as recently noted during the PNG Land Summit
in 2005:

There islittle doubt that the traditional lifestyles of our indigenous Papua New Guineans
are changing from a largely subsistence way of life, based on a subsistence economy,
to a cash economy, where there are immense pressures placed on our people to make
mong/ and engage in the modern sector, or else one is left behind. If you do not have
money, you do not get medical treatment at health centres or hospitals! If you do not have
money, you cannot send your children to school! It is these kinds of social peessur
which have driven our people to be engaged in the cash economy. It is the same

socioeconomic pressures which will drive many more of our people to engage in the cash
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economyi which is of course a good thing for everyone, the citizens concerned and the

country as a whol@National Research Institute 2006)

Population increases in many Forum Island countries have led to the increasing pressule on
fragmentation qf land i decreasing the share of returns to land with each generation
Consequently, the smaller areas of laadhilable to each landowner greomgmber are
becoming economically unviable and are leading to increased competition over land. Migration

IS in some cases seen as a release valve for such pre&Stoesmbe and Tongia 2007 (draft))

Internal migrationfrom rural to urban areas, which is a growing phenomenon, and the limited
availability of Stateand/or freehold land, has forced people to settle on customary land under
informal arrangements without much secu(Bhand and Yala 2007 (draft)pettlers often ask

for greater security of 6tenured but | andown ¢

doing so will erode their ownership claims to the l&@@tdand and Yala 2007(draft))

Further, rural to urban migration and emigration are adding other layers of demands on
customary land tenure. The migration of landowners has led to a lack of clarity of the rights of
members of landowning groups whoe away from their land for extended periods of time, even
generations. These challenges cause Jeval disagreements and conflicts, and can lead to

court cases that delay, and at times stop economic use of land.

Such changes are placing pressure ostarnary land tenure. Landowners have a growing
interest in accessing customary land for economic use, for which exclusive access to customary
land by individuals or a legally recognised group or entity is protected under law. This
requirement is at odds thi the flexibility inherent in gromjpwned customary land tenure, where
individual use rights are providethainly for subsistence. In response to such problems,
guestions are being raised about the role and relevance of customary land tenure in encouraging
economic development. Where customary land has been made available, there are concerns and
conflicts over who has the rights to decide over the use of land, including the sharing of benefits

between landowners and outside investors, as well as betweemtaars.

In recent localevel and largescale lanerelated conflicts in the region, inequitable economic

development, perceived or real differences in benefits derived from land, as well as the inability
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to accessGovernmentservices, public resources dannformation have played a role. The
escalation of largscale conflict is bound up with the manipulation of lmakhted grievances,
inter-group differences and imbalances of power by actors for their own political or financial
interests and rent seekibghaviours, as well as other contributing factors.

The combination of such contributing factors can vary from country to country or even within

one country. Solutions pertaining to land issues will also differ depending on the local
circumstances. Giveinte sensi tivity of | and i ssues, t her e
Such solutions can include institutions like constitutions, laws, rules and customs, behavioural
norms and enforcement ruléslorth 1990) These institutions are designed to constrain and
shape humansdé interaction with each other an

outcome.

To identify appropriate practical and acceptable solutions to-ridagéd concerns, a good
understanding of the existing constraints to economic use of customary land and the causes of
land-related conflict, and of experiences in strengthening customary land tenure, land
administration and land management, are importany; lasting solutions will need to also
reflect a clear understanding of the local conditions of economic, social, cultural and political
aspects of land use and their linkages to conflict, as well as the interaction between
organisations, actors and institis associated with customary land administration and land
management.and management, which deals with issues relating to achieving and maintaining
optimal return from land and maintaining or enhancing the environmental value of land, is a
subject beyondhe scope of this study. However, some aspects of land management, including
land tenure, role of actors and stakeholders, and land use planning, are also common to the land

administration debate.

This synthesis report discusses these issues in detaitovyding an overview of key issues
related to land administration and conflict minimisation and lessons learnt in the Pacific, and
including some experiences from elsewhere. It also discusses aspects of land management that
havedirect bearing on land adnistration and related decisionaking processes and conflict

minimisation.
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The premise of this report is that increased participation in the cash economy must occur within a
framework of customary land tenure. As such, this report argues that theatiotegof
customary and introduced land administration systems andblsetl conflict resolution
mechanisms is paramount to enabling the economic use of customanyHdaadninimising

land-related conflict
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Chapter 2. Economic Development, Customary La nd and

Local-level Conflict

Increased markdiased economic development to support improvements in economic and social
wellbeing of Pacific people is one of the key national development goals throughout the region.
Market econornes are based on the Westemotion of private property rights in relation to
ownership or clearly defined use rights. In the Pacific, customary ténbwesed on group
ownershipi is often at odds with the requirements of commercial activities. The presence of
customary land tenutgas generally been viewed as discouraging economic growth. But it is also
the effects of modernisation on needs and aspirations, and values, of individual landowners that
generates tension within society and which are often at the core ofelated locklevel
conflicts. This tension is played out in a context of differences between customary and
introduced land administration systems, as well as differences of agendas, interests and political
power. While specifics may vary between countries and eviiirva country, issues concerning

customary tenure across countries share some common features.

The purpose of this chapter is to examine these issues surrounding customary land tenure in
todayodos Pacific and the r olngeconomigdevelopmgntancdh e nc
locaktlevel landrelated conflict. It first provides an overview of the key tenets of property rights

and economic growth, to contextualise the discussions on customary land and economic growth

to follow. Drawing on experiencedm within and outside the region, the chapter then provides

an overview of the changes in customary land tenure, values, needs, aspirations and individual
goals as a result of influences of Christianity, colonisation and modernisation processes. The
implications of these changes on economic growth and fair and equitable returns to landowners
are also discussed. The chapter concludes by drawing out some lessons learnt in order to address
the nexus between access to customary land for economic developmignensuring fair and

equitable returns to landowners and tenants, and-lewall landrelated conflict minimisation.
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Private property rights and economic development

International and regional experience suggests that national development basedt®sgrtoa

led marketbased economies provides highest economic growth and the most cost effective use
of national resources. Markbased economic development is rooted in the notion of private
property rights and free and competitive market transacti®nsperty rights define the
relationship between the persons owning the property as well as relationships between the
property right owners and others in a soci@govich 1990) Property rights describe the rights

to own or use a resource and benefit from it and roles of owners and others; restrictions people
have; and obligations of owners and rawners in relation to that use. Private property rights,

held by indviduals or legally recognised entities, define ownership and or use rights defensible
by law. Global experience suggests that prerequisites for a stable and efficient land market,
which also encourages sustainable economic development, include cleatymights and their

sound administratio(Dale 2000) Clarity in property rights includes; owners are clearly known,
the exclusivity of the omakeesarédearlykngWntard are @blec | e a
to allocate and transfer land. These rights must be defensible and prateder the law
(Bromley and Cernea 198%ound land administration includasegister of properties and title
holders, a simple and inexpensive process to transfer property rights, and transparency and

accountability in all matters relating to the land.

Under theWesternnotion of land tenure, individualised private property t$gh landi whether

freehold or longterm leasé are seen to provide the ultimate set of rights on which the modern
market economy is founded. Freehold ownership provides exclusive rights over the use of land
and over the reception of benefits from inwesnt in or use of land. Leasehold provides defined
rights to use of the land and receipt of the benefits from the use, with the superior ownership
rights wunaffected. Title holdersd rights are
land without permission. Title holders can also use their land titles as collateral to raise capital
for economic purposes. With secure and durable titles, owners thus have every incentive to

maintain and/or improve the natural asset in land. Efficiency in laadsualso encouraged by
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the ability oflandowners to subdivide and transfer parcels of land that promotes higher valued

uses.
Customary land tenure

There are important differences between customary land tenure in Forum Island countries and
the notion ofindividualised property rights described above. Customary land tenure is a complex
system based on familial group or clan and individual access rights, founded on intricate
relationships tied to kinship and politidsandowninggr oups &6 own Orights, @aochl | ect i
of which carries various social responsibilities, obligations and restrictions. As noted by
Crocombe (2001)

rights to land were in all cases multiple, conditional and negotiable. What was owned was

not the land or water so much as right# torightsvis-a-vis other people. No rights were

absolute. Some rights were held by individuals, but there were many shades of difference
bet ween the rights Nofone@arsemheld all sights torare/loreet i v e ¢
pl ot éindi vi du asted with thdse of extereledefamifies, lineages, clans,
tribesd (Cro29%)mbe 2001: 295

Traditionally land boundaries at the individual or communal level were defined in terms of
physical markers such as rivers, mountains, hills, stones, and trees; yncoartries land
boundaries are still loosely defined using such markers. The birth of a person into a family
provides inheritance rights over land. These may be traced through lineage as defined by cultural
noomi ei t her through trheealf)atohre rtolse smateh g rpbdast rdil d e
other relationship built through marriage or adoption. In some countries both systems can be

found, although traditionally not in the same place.

The rights of individual members of a group vary considgratefined by their relationship to

the group. For example, lineage members who acquire land through inheritance have superior
claims to those who marry into or are adopted by the group. These latter groups frequently have
only use rights. At the same t@nsenior members generally have superior claims to junior

members, and men and women have differing claims, as do people who have been adopted into
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communities(Fingleton and ToLopa 20Qdraft). Men and women who cleareshd cultivated

new plots of land had strong claims to that land, while rights tended to lapse if theaanadt
regularly cultivated. When members are absent from the community for an extended period,
absentee rights may be suspended for the duratiabs#nce but could be reassigned upon
return depending on needs and acceptance back into the comr@mitpmbe and Tongia
2007(draft): 9)

Traditionally, customary land tenure has not been without conflict. Conflict has often occurred
over | and boundaries and over | ead@vaslhandp 6t i t
Kingdon 1995:6) The resolution of landelated conflict, whether through nerolent customary
mechaisms or through warfare, was often temporary, with claims to land beipgesented

over time and new conflicts occurring.

Traditionally, the customary land tenure system provided flexibility, adapting to changes in the
social and natural environmenthi§ feature has been regarded as its strength. However, in
recent times, the pace of change has accelerated at such a rate that customary land tenure systems
have been unable to adapt sufficierflgnes and Holzknbat 2007; Kabutaulaka and Rokolekutu

2007; May 2007)In addition, such flexibility itself poses difficulties in the modern economic
context, particularly since modern economic imperatives require a measure of certainty and

clarity over ownership and usigts.

The Pacific, however, is not alone in this regard. Woodhouse, for example, noted in relation to
the West African experience: Awhen competi ti
offered by customary rights can quickly become an unategitéerrain on which the least

powerful are vulnerable to exclusion as a result of the manipulation of ambiguity by the more
powerfub (Woodhouse 2003)or the Pacific, the challenges dnewever, more acute because

of their limited natural resource endowments, critical congtaiffiecting their ability to engage

in commercial activities
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Differences between customary tenure and  Western notion of

property rights

Under customary land tenure, ownership is based on an enduring notion -a@feimeational
stewardship or guardianghof the physical property and what it represents to the group. This
contrasts markedly with thé&/esternnotion of ownership, which as discussed earlier, is defined

in terms of individuals (or commercial entities), physical property andsthte This lak of
specific individual rights is often seen as one of the key constraints to better economic use of
customary land. Much international literature suggests that where individuals do not own land or
do not have secure title, there is less incentive fanttee make full use of their land, because
they do not have individual rights to exchan
currency. Such constraints can affect economic wealth generation from customary land
(Deininger 2003)Lack of land titles also affects the ability to raise crééderet al. 1988: 44

69) and may even increase the cost of credit waadowners are forced to access loans through

informal channels.

These assertions underpin the notion that some form of individualised rights to customary land is
the main if not the only, way to promote large scale and sihaltlerbased economic
developmen{De Soto 2000; Gosarevsét al. 2004; Gosarevsket al. 2004b) It also has been
argued that without secure private property rights, commercial financial institutions will not

provide loans for development projecteé, for example, Holden et al. 2004:87, 91).

However, international and Pacific experience suggésit privatisation of customary land is

not a necessary or sufficient condition for increasing security of téBaiainger 2003; Bourke

2005; Fingleton 2005) Si mi |l ar | vy, the World Bank recent |
tenure does not necessarily require formal individualised titles, and in many circumstances more
simplistic measures to enhance tenureusgy can make a big different at a much lower cost

t han f o r(Wald Banki2Q03: 89% 0

Experience wi t h f or mal | ease arr alnegaesmee nb ac ki@
arrangements in Papua New Guing@amonstrate that innovative arrangements within customary

land tenure systems can lead to large scale and small Hi@lded economic growth. At the local
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level, the flexibility of the customary land tenure system, where individuals can be assigned
exclusive rights, has actually contributed to an increased produafilocally traded areca nuts
and pepper fruifMosko 2005) However, while flexibility may allow comercial uses when
competition is low and land is plentiful, when demand and competition for land increases such
flexibilities can become a constraint to economic use and-legal conflict, as discussed

below.

Customary land tenure and modernisation

Modernisation processes have led to fundamental changes in customary tenure systems. Despite
the inherently flexible nature of customary tenure, the pace of these changes has made adaptation
more difficult Ger ard Ward notes t hatife &t socieecenorai¢ n ol d
organisation in the face of the incorporation of the region into global commercial and political
systems would require extraordinarily strong commitments to customary practices, and a degree

of community solidarity which the peopld tew other regions have achieved in the face of
comparable forcesdé6 (Ward 1995: 2).

Christianity and colonisation brought major influences that redefined the meaning of
6traditional 6. Moderni sati on has brought a
Cooperative or communal modes of life, where labour mobilisation and exchange of goods and
services are based on reciprocal obligations, are being gradually replaced by wage labour and
money(Ward. and Kingdon 1995:2). The nuclear family has become the main seionomic

unit at the household level. Such changes also bring changes in values, norms, attitudes and
aspirations, which in turn lead to changes in actions of members of landowning groups,

practices, regulationshd institutiongJones and Holzknecht 2007)

Confusion over what is traditional

Customary land tenure has been redefined over time, firstly under the influencastia@iby
and introduced concepts of inheritance and later under colonial rule and developments since

independence. This has caused confusion over elements of customary land tenure (see Box 2.1).
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Box 2.1 O0Traditional & aprodgtiotkastomanednmodeecndoscéeso mar y |

In Mele and Ifra villages on South Efate, the matrilineal naflak kinship system plays a central
role in distributing chiefly titles and rights to land. With the arrival of Polynesian immigrants, who
subsequently inter-married with indigenous Melanesian Efate communities, confusion and
internal tensions emerged, in particular because the immigrants used patrilineal descent of
rights to land to define inheritance while the Melanesian Efate people traditionally inherited land
claimed according to matrilineal naflak principles. The confusion and tensions were aggravated
by the subsequent influence of the Presbyterian Church which also promoted patrilineal descent
of chiefly titles and other rights.

Today, rights to land and chiefly titles are based on a combination of matrilineal and patrilineal

systems, with the principles of matrilineal descent both determining land rights and chiefly titles,

and the missionary-inspired kinship based system of patrilineal descent applying to chiefly titles

and rights to | and. This system is now regarded
Aimani pul ati ono, which may be a strength as wel/l
allows communities to address the changing social and natural environments, while remaining

rooted in basic cultural values.

Source:(Naupa 2005)

Such changes have created confusion over the principles of land inheritance and ownership of
customary land, which often resulted in local conflicts. In Chuuk, for example, many conflicts
are found ¢ be occurring within customary landowner groups or fam(litszel 1994) Similar
conflicts over land also occamongmembers of the landowner group at the family level or
kaingain Kiribati (Kabutaulaka and Rokolekutu 2007)

Changes in decision-making rights

Colonialism introduced processes and structures that changed customary dealdiog rights

and mechanisms, including the role played by women. Under traditional customary tenure,
inheritance over land and membership of customary groups were defined according to either
mot her 0s (matrilineal) or fat her 6 ssan¢tipnad r i | i n
decisionmaking processes. In patrilineal systems, male members would almost always have the
speaking and decisiemaking rights. In matrilineal societies, women may have had rights over

land, however, there are indications that with regardsotatrol of economic resources and
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participation in political decisiomaking, women had a lower status than the men in their group
(Nelson 200716). Nonetheless, colonisation and modernisatioropc e s ses have er ode
rights over landThere are a number of documented cases in different Pacific countries where
womenos customary r i gdeds®n neakinghaveé bekn usurpedp inalee me n t
relatives when economic development ofdam land titling takes plagdalal 2006)Conversely,

customary systems can also be seen to reinforce the subjugation of women, with introduced
reform measures seen as positive, providing opportunities for equal participation in decision
making processes and ncr easing womenos ability to red

vulnerability to outside influence@Nelson 2007)

Today, under the commitments made by member countries to the Convention on the Elimination
of All forms of Discrimination Against Women (CEDAW) gender equality is a key development
goal, reflecting global experience that only by ensuring that women and men have equal
opportunities to participate in decision making in an informed way, and developmeigsyolic
processes and modalities validate their interests equally, can economic and social progress be
achieved. Commitment to CEDAW principles by a country will influence the processes to be
used in customary tenure recordings and decisiaking processesag discussed in the next

section).

In Fiji, colonialism introduced new decisignaking rights in the form of the Native Lan@rust

Board (NLTB), which established a centralised land administration system to encourage access
to customary land while proteaty customary ownership. While this was the accepted norm for
almost half a century, with changing times and values, and poor governance and accountability
by the NLTB, the decisiemaking powers and authority of the NLTB over leasing of customary
land hae been questioned in recent times. These questions are being raised particularly as large

sums of money are at stake.

Even in countries where the introduced systems recognised customary tenure, the situation could
be at odds with customary law. Introdusdtems could bring a variation in customary practice,

such as in the Cook Islands (see Box.2A% a result, what constitutes customary land tenure

and what are the acceptable and recognised rights of customary owners, has been questioned and

more disptes are being taken to courts for resolution throughout the region.
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Box2.2Cookl sl ands court deci sionsd® influences

Traditionally, rights of males differed from those of females, the rights inherited from fathers
differed from those inherited from mothers, the rights of seniors differed from juniors and the
rights of residents differed from absentees. Needs and acceptable behaviour were among the
criteria used to define access rights.

0

n

The Land Court in the Cook éssidndto ldnsl] whsandt todadl c i d e d

descendent s, but only to 6those who, eraenttledrta i
succeed [inherit]é. The Appellate Court in 1

using the principle of Maori custom (quoted in (Crocombe and Tongia 2007(draft)), although no
such custom had previously been defined. The Appellate Court also ruled that custom would no
longer apply once land was registered, even though the law of the land had said that custom
should apply.

This Appellate Court decision is said to have destroyed the custom (there is however, no
consensus about what constitutes custom), with the result that every person would inherit a
share in all the lands of parents, their four grandparents and their eight great-grandparents and
so forth. T hi s -demreasimgtshareshia tand dveuld ébelong to ever increasing

n
9

numbers of Cook I sl andersdé6 (p 8). I n addition

knowledgeable and greedy actors to acquire disproportionate areas of land through occupation
rights, leases or other means to the disadvantage of relatives.

Source:(Crocombe and Tongia 2007(draft): 8,15)

Urbanisation and informal lease arrangements

g
5

Urbanisation heiincreased markedly in the Pacific, where one in four people live in urban areas.

If PNG is excluded, then almost half the population in the Paoifiaylives in urban towns and

cities, and this is growing rapidl{Secretariat of the Pacific Community 2007Mhe urban

7

population is expected to double in less than one generation and in some countries such as

Vanuatu and Solomon Islands, daelh around 1617 years Ruralurban migration brings

increased demands for affordable housing and supply of services and infrastructure.

Associated with the resulting higlensity living are problems related to access to land and
security of tenure. A ZI5 study reported that 800% of all new housing in the Pacific islands is

built either informally or illegally(Island Business 2006%iven the rapid pace of urbanisation
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and limited availability ofStateand/ or freehold land, most people are being forced to live on
customary land under informal arrangements without much security. Settlers often ask for
great er s e c uutlandownecsfare dftenerelugctanetd prdvide this, fearing that doing
so will erode their ownership claims to the lgfthand and Yala 2007 (dratft))

Absenteeism

Migration also raises the issue of abseigm. Traditionally, when individuals were away for

|l ong period of time, their rights(Cwmmbeanut on
Tongia 2007 (draft)Ward 1995) Upon return, absentee landowners would seek access to land
through cultural practices. Today, in some cases absentees have equal legal rights as the residents
or where family leaders may have given priority to resident members, these decisions are often
challenged in courts or bypassed through other means. In the I§lanlls, for example, the

1970 Land Facilitation of Dealings Act restricteelcision makindor leases in land meetings to

at least 25 percent of resident landowners. However, many absentee landowners return for their
cases or give their power of attorney proxy to ceright holders overseas and send a
representative to claim land in the Land Court. As a result, many rights to land remain with
absentees when 90 percent of Cook Islanders live abroad.

Culturally, when people migrate but still live in othgarts of their country of birth, they may

maintain regular social contact and try ftdfil their social obligations as members of their

| andowning groups. I n some cases, parents r ec¢
they cannot go back, toteen their linkages and claims over their land. Their customary rights

may thus still be recognised by their social group (Oswald Tolopai, PNGcpers. September

2007).

However, the absentee landowners that result from emigration lead to problentsyifaonam
Island countries. Absenteeism leads to problems related to the nature of consultation with
absentees, and thus decisimaking processes over customary land; disagreements as to the kind

of customary land rights that can be claimed by people \&kie heen absent and have not made
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traditional contributions towards their community back home; and problems related to the
informal caretaker arrangements that are put in place to look after their intesigits

landowners are awgyones and Holzknecht 2007: S 2.4)

People generally retain their claim over thei
may be clear about them losirfwetr rights if absent for an extended period of time; in Fiji, for
example this period isvo years, in Kiribati it issevenyears; whereas for Niueans it is 20 years
(Crocombe 2001)Although such formal rules exist they are seldom applied, because socially it

is very difficult and customary owners are Ot
change absentee rights also face considerable difficulties, as was the case wwhdre a bill

regulating absentee rights had to be withdrawn following vigorous protests from Niueans living
abroad(Crocombe 1994)

With absent landowners exercising their customary rights, resident owners are often handicapped

in making effective use of their lands. Attempts to negotiate with absentee @mmeesry time

consuming and frustrating (Tongatule1981, referenced in accessUTSZEDOIl some cases,

such as in Niue, absent landowners were reluctant or even refused to enter into negotiations,
collectively or individually (Crocombe 1994). Costs siich delays in negotiations can be
significant as the number of emigrant Pacific Islanders who can claim association increases with

ti me, particularly when these absentee 061 andc

legally enforceable rules oteess and decisiemaking rights over customary land.

Changing notions of authority and decision -making rights

Traditionally, decisiormaking consensus was vested with the family, clan, kinship group or
tribe, and recognised titles of chiefly or groupdees have the rights to speak and make
deci si ons. An authorised person, for exampl e
holders (in Samoa), represents the landowning group in negotiations with lessees, investors and
State institutions. Consagently, they often receive the benefits of land development for
distributionamongthe other landholders. However, the authorised person may not always make

decisions in the interest of the group, as expected under customary law. Many examples can be
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found throughout the region where representatives of the custolaadpwninggroup have
acted in their own interest rather than the group, particularly when significant economic benefits
are involved. Consequently, respect for traditional authority is dilatetthis in turn impacts

upon customary land management and conflict resolution mechanisms.

Il n Kiribati, for exampl e, di sputes have been
sold some of the lineage land against the wishes of others in torget money he needs or

where subsequent generations contest the land gift that was made by their ancestors, although the
land gift was public but there was no certificate deeding the land over to the recipients
(Kabutaulaka and Rokolekutu 20073imilar sentiments were raised during the recerit Ni
Vanuatu Land Summit, where it was disputedead t hat
some chiefs [were] not [being] honest in theecision makingand no clear custom rules are
avail abl e f oGoverhnesetbf¥antatu20D® by 0

The lack of clarity over who has authority to act on behalf of the custdaragwnersand lack

of processes to guide the authorised person when negotiating tessgements with outside
investors, discourages investment and economic growth. Furthermore, a lack of clear rules for
benefitsharing creates grounds for confl@mongthe landowning group, particularly when

decisions are made without consultation witbniers of the landowning graup
Misperceptions about alienation of customary land

Alienation of customary land occurs when customary landowners no longer have ownership of,
and access to, their oOtraditi on abprdhibitechbyldw Al t h
throughout the region, the fear of alienation still remains, and has been an important factor
behind high sensitivity over land in the region. This may have occurred as a result of the
legitimate or illegitimate sale of land mainly befamd during colonial periods. Crocombe notes

t hat 6i n t h datterhalf df thel® centuyryd there[werb many instances of cheating

and fraud on both sides. The worst European speculators deceived Vanuatu people of enormous
ar eas é S a mddaropsansstlode times the total area of Sameapatriates generally

found plenty of peop(Crecombed00dl) ng to sell their
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Controversies over alienation of land baalso occurred over the compulsory acquisition of land

for public purposes such as plantati@ml Governmenistations and public infrastructure such

as roads and airstrips, to fuel economic development and tax revenue bases. Alienation for public
purposse usually occurs under legislation that allows for the compulsory acquisition of land by

the Governmenfor public purposes. However, while governments may have seen themselves as
obtaining freehold title to land, customdandownersit is said, often Heeved that they were
granting the use of | a(May200®*Thisdifferdnde imipercepdionp e r i o
has affected governmentsod ability to acquire
legislation is clear onthe goveme nt s powers. This difference i
root of some past and contemporary conflicts between governments and customary landowners.
Today, while in many countries, such as Vany&avernment of Vanuatu 2007 (draf6/9/06):

xx), there is a general acceptance of the need for governments to acquire land for public
purposes, disagreements and conflicts have arisen largely from misundegstantl the

processes involved, misuse@bvernmenpowers, and issues relating to compensation.
Concluding Remarks

Needs and aspirations of the people of the Pacific in this globalised world cannot be adequately
addressed without accepting the realifyth®e predominance of customary land in each country

and that market economy is an integral part of. lferther, duali customary and private

property rights systems exist in most Pacific countries. However, the lack of awareness about the
dual systemsand the presence of uncertainties associated with customary tenure and authorised
persons to represent landowners, as well as misalignment of customary and introduced property
rights systems have generally been at the core of difficulties in accesstoghans land for
economic use. Different aspects of this tension manifest as causes devetdhndrelated

conflict. National development goals of improved economic wellbeing and minimised conflicts
cannot be achieved without strengthening customany tanure systems and decisimaking
processes and the nexus between customary land tenure and requirements of market transactions,

as well as improving the availability of relevant information to all stakeholders. Such solutions
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lie within the realm ofntegrated customary and introduced land administration systems design

in the context of national development, as discussed in the next chapter.

Key lessons

e Uncertainty and lack of clarity over aspects of customary land tenure such as the
inheritance of ghts to land, the land area of claims and decisiaking rights, and their
incompatibility with individual property rights requirements for commercial use

underpins poor economic growth and lelealel landrelated conflicts

e Customary land policy reformshould maintain and protect customary tenure of group

ownership and individual use rights defined by social relations and customary laws

e Customary land reform efforts and solutions should be based on the recognition that
Pacific societies are in a stadé flux, with changing needs, values and aspirations of

people as a result of globalisation, modernisation and imperatives of the cash economy

o6 Customary Land Management and Conflict Minimisation



Chapter 3: Promoting Economic Development and Local -

level Conflict Prevention dCustomary Land Administratio n

The purpose of a weflinctioning land administration is to ensure the integrity of the record of
rights and interests in land and property; information concerning the rights, restrictions and
responsibilities of land are readily available to all; larahsactions can occur efficiently and
effectively; contracts are enforced; the formation of capital based on land is supported; and
conflicts over land can be minimised (AusAID 2001:6).

In this chapter, key aspects of customary land tenure and its mastughe formal land
administration are discussed, emphasising specific areas that could be strengthened to improve
access to land for commercial purposeiile preventing localevel landrelated conflict. There

are two dimensions to this issue: clamigicustomary landowning groups, landowner rights and
roles; and creating some formal mechanism for formally recognising landowning group as an

entity for commercial purposes.

Clarity over customary landowning groups, landowner rights and roles

Earlier disu s si ons hi ghlighted h o w -retognisetl custemaryd o wn e 1
landowning groups, whose members collectively and individually hold a set of rights over a
piece of land. They also discussed how globalisation, modernisation and associated social
changes have led to a lack of clarity over these rights and their incompatibility with the demands

of commercial uses. In this section, approaches that could be used to increase clarity over
customary tenure are discussed, focusing on recording and regsivétiandowning groups,

formal recognition of landowning groups and vesting of authority to represent landowners in

land dealings and make decisions.

Increasing clarity over customary tenure has two key dimensions: recording and registration of
landowninggroups and their land claims; and clarifying decismaking rights and authority to

engage in commercial land dealings.
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Recording and registration of landowning groups and their land claims

Recording involves deciding on the level of group holdingamily, clan or other larger

groupings- and their land claims. This involves agreeing on a social process for establishing the
rightful owning group, members of the group and the physical land area claimed by the group.
Recording would thus take place througbal level consultations, genealogical tracing, social
mapping and oral history. The outcome of the recording process would involve formal recording

of the | and tenure and by implication, recoc
members and th&overnmentif the recorded tenure has not been challenged. It may be noted

that recording does not always imply universal recognition of the recorded information as a

challenge may be mounted sometime in the future regarding the rightful owners.

Recordirg of customary land essentially meant some codification of thepieaailing flexible

traditional customary land tenure that could adapt to changing circumstances and needs.
Codification became sealed when land was registered, documenting groups whiensdwith a

title over the piece of land whose boundaries had been formally surveyed. At the national level,
registration of titles is defined as: O6a proc
showing all relevant particulars affectitigeir ownership, and guarantees these particulars to be
complete and correct. The register is the final authorityaadownerkip... [and] transactions

are affected by making an entry in the [land] regi$teand only by teseme a n(S&n@pson

1969) The recording of landowning groups and their claims using consultative and consensus

based approaches is thus seen as a first step towards fecogtition under law.

Most Pacific Island countries have legislation that allows for registration of customayyland
except in a few countries most of the customary land remains unregistered (see Table 1.1). Fiji is
one Pacific country where both ethrecording of customaryandowning groups and the
registration of these groups and the physical area of their land claims was largely completed
during the colonial period; only a small area of customary land remakssiruayed and

unregistered (Fonman®29) (Box 3.1).
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Box 3.1: Recording and registration of customary land in Fiji

The native land tenure system was designed by the British colonial Government based on the
then-Governor Gordonds strong bel i lafdownershiptahdetheneed t
understanding of the communal nature of customary tenure at the turn of the 20" century. The

Native Lands Commission (NLC) was established in 1905 under the Native Ordinance Act, to

determine land claims by local communities, and by settlers. Indigenous Fi ji ansd® owner
the group was recognised and customary landowning groups were primarily registered under

matagali, or clan, with some registered at the higher collective unit, yavusa, or smaller extended

family, itokatoka. The land holdings were surveyed, mapped and recorded by the NLC. Land for

which no landowning groups could be identified, either because the matagali had become

extinct or that was not claimed by any one group, was registered as belonging to the State.

Initially, land boundaries were demarcated with piles of earth, gravel, stones or rocks. Later
these boundaries were subject to more rigorous cadastral survey techniques, although not
without difficulty. Confirmed and agreed land claims were then registered in the Native Lands
Register maintained by the Native Lands Commission. The NLC also maintains a record of
chiefly titles at all levels and has the ultimate authority over determining claims over chiefly
titles.

The landowning groups are defined in the centralised register of Fijians, Vola ni Kawa Bula,
based on genealogy of members in the first half of the twentieth century. Since then, the Vola ni
Kawa Bula has been updated regularly with changes recorded in the linked National Register of
Births, Deaths and Marriage. All Fijians who can trace their genealogy through the male line are
registered in the Vola ni Kawa Bula;? only a small area of customary land remains un-surveyed
and unregistered (Fonmanu 1999). Today, following a recent decision by the Government to
transfer unclaimed land that originally was classified as State land, about 88% of all land in Fiji
is registered as native land, including native land in reserve.

Source:(France 1969; Nayacakalou 1971; Fonmanu et al. 2003)

Registration does not always follow recording of customary tenure, nor is this always necessary.
In the past, recording and registration were attempted together without necessarily recognising
the cultural and social dimensions of the two processes, resulting in some difficulties. In various
Pacific Island countries, such as Papua New Guinea and Solomon Islands, attempts have been
made in the past to formally record and register customary latid limited success. In more

recent times, growing pressure for increased access to customary land for economic development
has led to land recording and registration attempts in Vanuatu, Niue, Solomon Islands and Papua
New Guinea, often supported by AusA#ind the World Bank.
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Such attempts have not been without resistance. In some countries wheseddegegistration

was attempted, there has been much appreheabioutthe privatisation of customary land,
related to fears ofln Rapua pléweGuideh, @ sMorid Basiltpposedr | a n
policy on land mobilisation, which included land registration, was strongly opposed and student
demonstrations led to the deaths of four students (Box 3.2). Similarly, in Solomon Islands,
despite the Governmeshacting the 1992 Customary Land Records Act, only small portions of

land have been registered because of resistance from local communities. The Act is not well
understood by local communities or officials, adding to the difficulties faced in recordihg an
registering. Although the value of recording customary land in order to obtain formal recognition

of property rights was recognised, large scale formal registration did not result because of the
communi tyos unwil | i ng®Geversmertcontroded)mrocess duea pat f or n
to the fear of alienation of their larf@ook 2007 (draft); Sullivaet al. nd: 21) particularly in

the presence of poor or incpiete information. Many examples can be found throughout the
region, where misinformation or lack of information concerning recording and registration of

customary land are at the core of fears of alienation.

Box 3.2 Land registration and escalation afonflict

The World Bank approved an Economic Recovery Programme loan in 1995 conditional on the

completion of a policy framework for the registration of customary land at the provincial level,

the completion of the dr af registrdtionannbasy Sepik @nd Eastgi s | at i
New Britain, and the necessary administrative procedures and structures to implement the

legislation. Fuelled by political manipulation, playing on the fear of landowners losing their

customary land, massive unrest followed the approval of the World Bank Land Mobilisation

Programme, including public riots during pre-election in 1997, and again in 2002 when four

students were killed during the riot. Not only the conditions attached to the Economic Recovery

Programme were withdrawn, the registration in the two provinces was never started, let alone

completed.

Source:(Fingleton 205: 9)
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Customary law and decision-making rights

While recording of customary land would clarify customary landowning groups and their claims,
formal documentation of customary land laws and processes used to determine members is also
important before ustomary land and formal land administration systems are linked. In particular,

it is important to know who has the authority to engage in land deadinggsheir accountability

to the group. While many countries have adopted some system of recognigipgdgmtity for

the purpose of entering in@overnmendbacked leases with individual landowners and outsiders
(discussed below), there is often no formal legislative basis to define internal processes for
identifying who has the authority to make deamsiaon behalf of the group or how such persons

can be held accountable.

In addition, in many Pacific Island countries there is a disconnect between formal administrative
systems that define and guide processes to be followed in land lease negotiations and
registration, and customary land tenure systems that define the actors who may be involved in
land lease negotiations. In Vanuatu, for example, there is a comprehensive set of laws for
negotiating and registering leases and other interests, physicalnglaamd so forth. However,

there are no laws for identifying custom ownenspwners who are entitled to negotiate leases
(Fingleton et al. 2007(draft)) leaving communities to define their own processes and
mechanisms, resulting in outcomes that are not readily predictable or dearuto outside
investors. The challenge of identifying the rightful customary landowner group representative
becomes more acute where customary land tenure systems vary not only between countries but

also between islands within a country, or betweerewdifft cultural groups on the same island.

Improving recording and registering of customary land and improving

clarity over decision -making rights

To increase certainty ovéndownerkip, there is a growing consensus in the region that rather
than attempwholesale registering of customary land, a more pragmatic approach is desirable.
For the Pacific, communities may at least undertake the recording of their landowning group.

Once an agreed recording of the landowning group and their area of claim is, kheauld

61 Customary Land Management and Conflict Minimisation



provide confidence to potential investors or users that the land boundaries and ownership have
been accepted by neighbouring groups, chiefs, or other traditional land arbiters, and Provincial

Governments.

For example, in Auluta Basin on thdaisd of Malaita in Solomon Islands, the successful
establishment of the oil palm plantation was possible on the basis of only the recording of
landowning groups and their use rights. Extensive consultation was involved in identifying,
mapping and recordinndowning groups and land use rigl@ullivan et al. nd). Locatlevel
disputes over boundaries were resolved using Jeval mediation process. This suggests that
recording of customary landaming groups and their claims over physical area of land, together
with clarity over who has the authority to engage in land dealings, can be sufficient for engaging

in a commercial activity.

Global experience too, shows that registration is not alwayssege Where land has limited

value, is plentiful and/or there are few transactions, low cost mechanisms of identifying
boundaries such as physical marks (hedges, rivers, trees, stones) that are recognised by
communities will generally suffic€Deininger 2003) However, where land acquires a higher
value, a more precise and expensive means of demareatidie required. This may be also
required where transactions become more frequent and cross traditional boundaries of

community and kinship, and may become involved in a commercial activity.

Recording of landowning groups and their land claims is adtep towards formal recognition
under law and in improving economic use of customary land and minimisingéwealkconflict.

In places like Choiseul, Solomon Islands, for example, custolaadpwnershave been meeting
regularly under the banner of thauru Land Conference since 1980s to collate their voluntary
efforts to define land boundaries down to line or family level using genealogical information

tracing back to 6original (Slivanetawme.r er s some 17

However, to provide a consistent basis for linking customary tenure system and formal land
administration, such recording of customary laws must be supported by appropriate legislation
that provides an enablingechanism for determining how custom owners are identified. As a

minimum, governments should implement a clear framework that customary landowners could
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adopt for recording customary landowning groups, land boundaries, customary laws related to
land and taditional land dealings. Such an approach would then provide a formal nationwide
process (but not a orszefits-all solution) for defining membership, and the roles of different
members, including women, in decisions pertaining to land. The 2006 VamarduSummit,

for example, noted that the national and provincial governments, and the Malvatumauri National
Counci |l of Chi ef s, mu st 0 akaswom kard pghokes (Custematyo d o ¢
Land laws) in each village, area and island inclugi t r adi t i o n &dstomc o mmu n
boundaries, traditionalkéstom land dealings and other rules &fa s t (Gonérnment of

Vanuatu 2007)The Summit also highlighted the need to also identify who has the authority to
engage in commercial land dealings and the roles of other members of LOUs in land dealings,

including women.

Experence in the region suggests that the consemasisd process of recording of customary
tenure can be time consuming and resource demanding. This can pose some serious challenges
for PICs where there are many small islands scattered across large aretes,dfavesportation

costs are high and governments constrained by limited financial resources. In Fiji, for example,
the process tookore tharb0 years at a time when the indigenous groups were not as educated
and were not necessarily aware of their sght they are today, and when suspicion about
Governmenimay not have been as strong as it is today. Today, better educated communities are
more aware of their rights and the potential value of their land. This means that the task of a
consensudased proess may not be easy and recording can take considerable time. In countries
such as Papua New Guinea, where there are potentially 70,000 land groups and more than one

million land parcels to register, this process can be onéRmyger and Sullivan 2007 (dratft))

It is thus important to note that recording of customary land cannot be rushed and must be
undertaken using local customary processes guided by a customary land recording framework
and at a pacthat encourages confidence regarding the recording process. Once such confidence

is built, land registration could be the next step but only where there is a need and demand.
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Recognition of landowning groups

The absence of formal registration does notessarily preclude customary landowners from
engaging in commercial activity, provided it is possible to create some form of recognisable
entity for | egal pur poses. Customary | andowni
engage in land dealingkland dealings are to be recognised by law and commercial financing
institutions are to provide loans. In some cases, countries have established formal legal means to
encourage economic use of customary land, even if formal recording and registration of
landowning units has not been completemong these are the Incorporated Land Groups

(ILGs) and village trusts. These have been effective in encouraging landowners to engage in land
dealings, although they have not been without difficulties and contresers

Incorporated Land Groups

An incorporated land group is identifiable as a commercial entity, the same way an incorporated
company has a legal presence under an ABadiament In PNG, for exampleht Land Groups
Incorporation Act (1974)helped crete legally recognisable commercial entities, and
Incorporated Land Groupghat could engage in commercial activities. An ILG has legal
authority over its land and the representing committee manages the land on behalf of its
members. An ILG remains subjdot custom and powers of the group are confined to ilaitsl
ownership, use and management and the distribution of benefits to its members (Power and
Sullivan 2007). Even though the customary land concerned may not have been formally
registered and the L@ may not hold a registered title, the ILG in PNG has been recognised and

treated as defactolandowning group for the purpose of dealing in customary land.

ILGs have, however, had mixed success. ILGs have been found to be very effective avenues for
engaging in business opportunities, particularly when supported by capable business and legal
advice. In the case of the New Britain Oil Palm industry, for example, leaders of landowning
groups took strong leadership roles and exercised their customary géwersr and Sullivan

2007 (draft): 11)On the other hand, where ILGs were used to only receive royalty payments as

in the mining and petroleum sectors, they have suffered fromseeking behaviour where
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people in positions of power changed or at least influedeetsion makingand benefit sharing

rules in their own interest. In some cases, authorised persons made decisions in their own interest
without any means of holding thentauntable; a problem referred to as principal agency
problem (discussed further in chapter 5 under the section on fair dealings)

For effective use of the ILG concept to recognise customary landowning groups, the
requirements of establishing ILGs must simple or the system may not be easy to use and
abandoned. In New Zeal and, the Te Ture When
requirements for the establishmeaiftILGs, together with the way benefits are to be shared as

well as how ILGs are to beanaged. It seems that because of the complexities of requirements

for establishing ILGs, it has not been the preferred form of recognising landowning groups.
Instead, localevel trusts, which too can be established under the Act, is the preferred modality

of engaging in commercial ventur@&ngi 2007 (draft))

Land trusts

A trust is a legal instrument whereby a person/persons or trustee(s) is given the power to
administer a property for its clients. Austee does not have any direct interests in the property it
administers, other than a fee that it may receive for its services. All returns from the land are
returned to the beneficiaries. The village land trust is based dMvdébterntrust model, whergb
traditional chiefs exercise the role played by trustees undeWWisernlaw. Trustees then
become the link between the customary landowners and the administration system. Depending
on the powers authorised by the landowners, trustees may be authorisegresent the
landowners in land dealings. However, there is one fundamental difference between the village
land trust andWesterntrust models. In the village land trusts, the trustee is also a member of the
landowning group which can result in a caetflof interest. One of the outcomes of this is the

splintering of trusts, as has been the experience in Vafiatgletonet al. 2007 (draft))

In Fiji, where a centralised trust structure in the form of NLTB has been generally regarded as a
success story when it comes to encourggiconomic access to customary léndhtfoot et al.
2007(draft)) the NLTB has come under criticism in recent times for not acting in the interests of
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the members. There are increasing demands from landowners to allow them to negotiate leases
directly with potential investorsna for the disbanding of the NLTB, or at least the removal of its
powers to represent the landowners. Landowners are also considering setting up their ewn local

level matagalitrust.

Concluding remarks

Clarity over customary land tenure arrangementsideming groups, their membership, and

their claims over physical areas of land, together with clarity over who has the authority to
engage in land dealings, is essential if optimal economic use of customary land without
increasing the scope for conflict is be achieved. In addition to recording and registration,
where there is current or potential demand for major economic developments and resources have
acquired high economic values, it is also important to document customary land law used to
define inheitance, membership, the roles of members of LOUs in land dealings, including
women, and who has the authority to engage in commercial land dealings. Because of the large
variation in custom within a country, such documentation needs to be supported dyyriapp
customary land legislation to ensure consistency in the process to be used for determining how
customary owners are identified and rules governing roles and dewisking rights over

customary land.

Furthermore, to be able to engage in comna¢axtivities, customary landowners may also need

to identify a legally recognisable commercial entity, with a clearly specified person authorised by

the landowners to engage in commercial land dealings. ILGs and village trusts, appropriately
designed, cdud serve as the required o6entityd for c
the de facto landowning group and the link betweehe customary land system and the

introduced land administration system.
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Key lessons

e For increased commercial access tigtomary land, increased clarity in customary land
tenure, recognisable entities and authorised persons that can enter into land dealings, are

critical.

e A distinction must be made between processes of land recording and land registration.
Communitybased ecording of landowning groups and their land boundaries and

customary laws is a necessary first step towards a more formalised land registration.

e To increase clarity over customary lamdile minimising landrelated conflict, it is
important to adopt a pganatic approach and move towards land recording followed by

land registration only in areas of demand.

e Recording and registration of customary land cannot be rushed, must be participatory and
include all relevant stakeholders, and be undertaken at algicentourages confidence
regarding recording processes.

e When recording customary land, it is important to identify what process is used to define
inheritance, group membership rights, deciswaking rights, and roles of landowning

uni tsé memgwomsen, i ncl udi

e The recording of landowning groups needs to be clearly documented and supported by
legislation that provides an enabling mechanism for, and consistency, in determining how

customary landowners are identified.
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Chapter 4 : Improving Commercial Accessto Customary Land o

Informal and Formal Arrangements

Access to customary land for economic ugele minimising conflict depends on the design of
appropriate institutions for dealings in land. As mentioned earlier, institutional design defines
roles and responsibilities of the different stakeholders, including landowii&sernment
agencies and investors, and constrains actions of individuals to help produce desired outcomes.
To unleash the potential economic value of customary land, landownersamagptions: allow

their members to access their land consistent with commercial requirements, or allow non
members access to their customary land under conditions that provide them with fair return.
Countries have used informal and formal systems, bathmembers of landowning groups and
others, to allow access to customary land. These systems have had varying degrees of success,
which suggests that further strengthening of the systems may be necessary to achieve the desired
outcomes. This chapter disses these issues drawing on experiences from the region,

particularly Fiji.

Informal (customary) arrangements

In many countries, informal arrangements to provide economic access to customary landowners
have had some success. Such access is generallyaregjdetween a landowning group and a
member, using customary practices, including the making of customary payments or traditional
token gifts. These payments can be significant in size although they are usually less than formal
land rent payments. Examag of such informal arrangements between members of landowning
units and the LOUs can be found in most countries although statistics on informal arrangements

are limited.

Rights to land obtained through such customary means are usually not formaligreegigith
the Government Such permissions are at the goodwill of the traditional owners and lack any

certainty or security in | aw. Consequentl vy,
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financial institutions for lending purposes for several reag@ox 4.1). This no doubt affects

i nvest ment decisions on the part of the 01 ess
qguality. I nf or mal use rights are seen as temp
economic potentiglDuncan 2002)

Box 4.1 Use of customary land as collateral and limitatgoaf informal arrangements

Lending agencies prefer to use as collateral the kinds of private assets that, in the event of a

default, can be easily disposed to recover funds. Banks are also reluctant to accept customary

land as collateral because noonecan 6cl aim its ownershipéd and info
customary LOUs and members are often not recognised by financial institutions as a bankable

asset. They are also reluctant because lending institutions are often not free to deal with such

defaulters and enforce mortgages, particularly when Constitutions and or legislative provisions

in Forum Island countries prevent the sale of customary land.

Mortgages are only valuable if they can be enforced, and the land can be disposed of to recoup
the loan in the event of default. In the Republic of the Marshall Islands, for example, customary
land cannot be pledged as security, or seized and sold to recover debt, without the agreement
of the senior land interest holders i the iroij, alab and drijerbal. In Vanuatu, mortgages of
customary land and leaseholds on customary land must be approved by the Minister of Land.
Such approvals are often difficult to obtain and thus make it almost impossible to access loans.

There are also other types of restrictions placed by some Forum Island countries. For example
in Tonga and Vanuatu, mortgages involving land can only be given by lending institutions*
approved by the State, with a tacit understanding that they will not push for the enforcement of
mortgages in case of default of loans (Pacific Islands Forum Secretariat 2002). Some countries
have placed restrictions over the disposal of mortgaged land. In Solomon Islands, for example,
High Court approval is required before a mortgage can be enforced, and in Vanuatu, Supreme
Court approval is required for enforcement. In the Cook Islands the power to take control of
defaulted land under occupation rights is only accorded to Government lending institutions.
Under such conditions, customary land has no or limited value as collateral against loans from
commercial lending institutions. Other means have to be found so that land landowners can
make full commercial use of their land.

Source:(Pacific Islands Forum Secretariat 2001; accessUTS 2007b)
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Informal arrangements for non-members

Informal arrangements are also used by people who are not members of cusiooh@amning

groups. In Honiara, for example, @4of the population is believed to live in informal
settlements (Chand & Yala 20@draft)). In Fiji about5% of approximately 11,00 sugarcane

leases on native land involve such informal arrangements. Landowners use such an approach to
get around official systems to ensure they receive the land rent directly, rather than the NLTB
deducting 2% management feefal et al. 2001) Here too, permission is obtained at the
goodwill of the traditional owners with the exchange of traditional gifts. As seen earlier,
landowners are often unwilling to formalise such arrangements with the fear of losing control

over their land or in extreme cases they fear their land becoming alievatetime.

It is found that informal arrangements over customary land may help outside investors produce
some economic wealth where outside funding is not required. However, without proper legal
backing they do not provide sufficient certainty for indivals to invest in longeerm
productive activities. Nor do they provide sufficient security for lending agencies to give loans.
Even where informal customary arrangements have been given legal recognition, such as in the
Cook Islands and Niue, financialstitutions have been reluctant to accept them as collateral as
the power of control over defaulted land may not rest with them, as discussed in Box 4.1. This
has affected the operations of financial markets which tend to rely on land as security for
mortgages, discouraging people using such leases for commercial pufpes#s Islands

Forum Secretariat 2001)

Formal leasehold arrangements

In contrast to informal arrangements, secure leasehold titles create opportunities for those who
have ownership of the | and ( htatharladddouttpsewhoor 6 i
have the capacity to use it for economically productive purposes. A land lease is a contract
between landowners and another party, either a member of the landowning group or others, for
the use of the land for a specified timesuyally in return for a number of periodic payments (rent)
(Pearsall quoted ifaccessUTS 200Y.)
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Secure (that isGovernmenbacked) leasehold titles with defined, clear tenure, are fafms
60individuali sedd use rights for the duration
for those who have ownership of the land to provide access to their land to those who have the
capacity to use it for economically productive purposes.oMagers retain their superior rights

and the land reverts back to the landowners after the expiry of the lease (Farren and Paterson
2004 quoted inaccessUTS 2007)he ownership and leasdtiditle holders know what their

rights are and that their rights are protected at law. They can receive exclusive benefits from their
investment in and use of land, and prevent others from using their resources. Title holders can

also use their land asltaieral to raise capital for economic purposes.

With clearly defined leaseholds, leaseholders while not having ownership entitlements, have
other use entitlements but bear responsibilities as well as face restrictions. Under such conditions
and with leasholds of sufficiently long duration, leasehold title holders have the incentive to
develop the land to its full potentiDuncan 2002)as has been the experience in developed

countries, where the proportion of rented farmland is f\gbrld Bank 2003)

However, such | eases ar eftheacudtoynaryland is oot ie disputef t h e
Therefore, in ader for the lease to have collateral value, ownership of the customary land itself

must be recognised by th@overnmentand disputes over the customary ownership must be
prevented.Secure leasehold arrangements can deliver the same national econoniis benef
individualised private property rights but without the social costs associated with

individualisation of customary land.
Access by members of landowning groups

For individual landowners or groups of landowners to access their own customary land for
commercial purposes, they could do what landowners do in Fiji, where specific legislation
stipulates the process that can be used to obtain legally recognised leases. Landowners can
secure leases in the same way as other investors, meeting leasing mestipwlated under the
Agricultural Landlords and Tenants Act (ALFAor agricultural leases only) and Native Land

Trust Act (NLTA for all other leasesAlternatively, landowners could lease their own land
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using an indirect method, making use of existiagislation, as can be seen in Papua New

Guinea and the Solomon Islands. For example, as mentioned above, in Papua New Guinea
landowners are permitted to register their collective interests in a commercial entity, an
Incorporated Land Group. This grqug an individual with an approved right from their group,

can use the Gdwearsremebnatcoksé oslyesaaseem t o formal |y |
4. 2) . However, here too the question regardi.
where theras no formally recognised system for recording group members, and multiple ILGs

may have claim over the same land. In these cases, the value of the lease as collateral is

diminished.

Box 4.2: Access to customary land by the members of the custotaadowning unit 7 the
LeaselLease Back System

In a lease-lease back scheme, the Government leases customary land (as Special Agricultural
and Business Lease) for a fixed period of time, usually 99 years (but it can be shorter) and then
leases that land back to the original landowners or to a business entity.

The Government, upon receiving an application, including a survey plan of the land area
indicating land boundaries, from one or more landowners, ensures that all members of the
customary land group have agreed to the lease being granted. A person applying for the Special
Agricultural and Business Lease has to obtain necessary agreements, which may be given with
conditions, and which the Government is obliged to include when leasing the land back to the
owners.

Banks recognise the leases and may provide money secured by the land as mortgage. If the
lessee defaults, the Bank can (theoretically at least) occupy the land or sell the lease to another
entity for its use for the remainder of the 99 years-term.

Souce: (PNG's Department of Lands Physical Planning nd)

To ensure that formal leases do not become a source of conflict, retuaredtovnersand
lessees must be fair and markesed. Here lies the challenge, as in meoyntries leases are
not secure, nor do they encourage optimal use of land. Landowners also often do not have good

information available to them, resulting in negotiated lease agreements which may not provide
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them fair and equitable returns and which rbagome a source of loe@vel conflict We now

turn to this issue of fair dealings.

Lease negotiations and fair dealings

In most Forum Island countries, the leasing of customary land for economic and residential
purposes is negotiated betwdandownersor their representatives, and potential tenants under
Government legislation. Throughout the region there is dissatisfaction with customary land
dealings, even in the longest serving lease system found in Fiji, (Box 4.3), where the NLTB has
made it possibléor customary land to be made available for use under leasehold property rights
which have the essential characteristics of secure, individualised and transferable use rights
Among the issues raised in the region are the role of governments and ledg®meenThese

are examined next.

Box 4.3: Commercial land dealings in Fiji by NLTB, as the custodian of all customary land

Fijids customary |l and administrative system was
encourage out si developp customary tawdrfar G&conoroic ddvelopment, while

protecting customary land rights. Under the Native Land Trust Act (NLTA), 1940, a centralised

Native Lands Trust Board was established as the custodian of all customary land in Fiji and to

engage in land lease negotiations on behalf of the landowners. NLTB has custodianship over

88% of land in Fiji that is owned by groups of indigenous Fijians. The NLTB has absolute

powers over leasing of customary land, and conducted its business without much, if any,

consultation with the landowners. Under NLTA, leases could be issued for variable lengths,

often ranging from10-99 year s, and renewed subject to the NL°

Since the mid 1960s all agricultural leases on customary land have also been issued by the
NLTB under the Agricultural Landlord and Tenants Act (ALTA). The ALTA provides for
maximum of 30-year lease with specific conditions about use and land rent based on
administratively determined unimproved value of land (UCV). In addition, tenants pay premiums
of between $10,000-20,000 a lease regardless of size or productivity, even if these are not
legally required.

The NLTB did help to release customary land for economic purposes, particularly the growing

sugar industry, and reduce transaction costs involved in potential tenants negotiating land

leases with often undefined or unknown indigenous Fijian land-owning units. It also served,

during the coloni al era at |l east, as a ofirewall ¢
scope and potential for ongoing demands by landowners for additional payment from tenants.
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At the same time, the NLTB seemed to have been plagued by poor governance. It charged land
administration fees of 25%, which was reduced to 15 % in the late 1990s after protests from the
landowners. Despite such high fees, it still had to be periodically subsidised by the Government.
Land rental assessments carried out under the ALTA at times provided over-inflated estimates,
only to be overturned by the Agricultural Tribunal. This further fuelled the misperception that
ALTA was not in the interests of the landowners and that the land rent paid was low, which has
contributed to the tension between the Fijian landowners and Indo-Fijian tenants. Land rents
were not always collected, with arrears of about $20 million reported in 2007.

In the recent past, the NLTBOs actions seem t
captive of certain political interests; NLTB for example actively campaigned not to renew the
leases which was seen to contribute to the overthrow of an elected Government in 2000
(Prasad 2006:6) .

There has also been growing dissatisfaction among the landowners with the NLTB, with
landowners wanting greater say in the leasing of their land and on conditions that provided
greater returns to them. A gradual shift can be seen today where landowners are negotiating
directly with potenti al investors and include
annual rent; leases though still need to be between the NLTB and the investor.

Source:(Lal et al. 2001; Duncan 2002; Prasad 208@yw.nltb.com.fj

Government and Ministerial Powers

While in general a lease is negotiated between an investor and the landowners or their

representatie, in some Pacific Island countries, key decisitaking powers over land leases are
vested inGovernmentMinisters. They may have additional powers to act as an intermediary

trustee between investors and landowners and make the final decisions abmg leas
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arrangements, as is the case in Samoa. In Vanuatu, the Lands Minister has powers to enter into a

lease in a situation where there is dispute over the ownership of land. While this arrangement

was intended to be transitionary and such powers may hareibended to be used only in

cases where there were unresolved disputes over landownership, at times governments have been

seen not as O0friendly par t{Goewmment obMaruatua2607)6 e n e m

What role theGovernmens houl d play is not <c¢lear, as not ed

should play the role ofatilitator only or whether it should play an active referee role to ensure

t hat everyone applies t(Na 200% iTret2006 Yanuatu handd ar d s
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Summit recommended removal of the discretionary powers of the MiriSterernment of
Vanuatu 2007)

Forum Island countries may approach this question differently and the solution may vary from
country to country, depending on the context. Nonetheless, there is a need to ensure that
customarylandownersare free to engage in land dealings, without undue interference from
Government or any other persons. However, the Government has an important supperting ro
play by providing a robust land administration system, including robust land information and an
appropriate legislative basis for land dealings. Information must include details on the difference
between customary land tenure amngsternproperty ridgits system, market value of land and

fair and equitable land lease conditions.

To avoid conflict between landowners and @evernmentcountries must clarify the role they
expect theirGovernmentto play and the extent of discretionary powers a Ministed
Governmentagencies should have over customary land dealings. For the landowners, too, it is
important to understand that, while they may be suspicious ofGlegrmmmert s i nv ol ve men
their land matters, governments can play an important rolelpoificrease their benefits, as has
been the experience in the Papua New Guinea forestry programme. In a forestry project
involving Jant Ltd of Japan, landowners in the Madang Province were able to receive higher
returns for their timber and monopoly caitof the company on timber pricesasicurtailed

with the help of the Government. The commercial compaag also assured of a long term
supply of timber and the landowners also dropped their demands for compensation for roads and
bridges (Mendani, R. (EX$enior Resource Economist, Natiofalrestry Authority, Feb 2008,

pers comm.).

Lease conditions

Several common issues over lease conditions are found in the region. These have not only
adversely affected the optimal economic use of customary land smtaghravated conflicts
over land. These relate to the issue of fair dealings including duration, renewability of leases, and

fair and equitable returns to landowners. These are discussed next.
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Duration and renewal of leases

Appropriateness of the lengtlf teases has been a common concern throughout the region,
particularly when combined with other lease conditions such as those related to compensation by
landownersfor any improvements made to the land on the expiry of the lease, as well as
demands of ragly growing indigenous populations and their changing needs and aspirations.
Leasehold lengths generally vary from-9% years, and in many cases there are options for

renewal for at least one additional term of equal duration.

Landowners usually want iesue short leases. Short leasaglative to the time frame during
which returns from possible investment may acciuegenerally discourage investment,
particularly where this requires longerm leases such a®r tourism, some agricultural
activities and housing developments. Short leases also do not provide incentives for
improvements in the quality of land or sustainable land managgiantan 2002; Deininger
2003) Landowners may themselves entaoiteases as long as 75 years, as for example in
Vanuatu. Under such lorigrm leases landowners have no control over their (&odernment

of Vanuatu 2007 (draft 6/9/06)) However landownersmostly prefer shorter term leasing
arrangements that not only provide them with access to returns in the short term but also give
them the option of directly using their land when leases expire. This is the argument, for
example, used by thedigenous landowners in Fiji arguing for land to be leased under Native
Land Trust Act (NLTA), where the tenure of lease could vary, instead of the Agricultural
Landlord and Tenants Act (ALTA) under which a minimum period of 30 years is stipulated for

agricultural leaseglLal et al.2001)

Whetre there is clear stipulation of the possibility of renewal of another fixed term of equal
duration, renewals are generally expected and given by customary landowners, effectively
resulting in implicit alienation of their customary land. Such issues caom@sources of

conflict, particularly when theandownerd e e | that the dealings in th
out of their own | and, and that they have not
land. Where leases are not renewed, thendfiiecomes a major issue upon expiry (see Box 4.4)
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Box 4.4: Issues associated with naanewal of leases

In Fiji, the limited term of agricultural leases under the ALTA has been a major source of debate
with the latest renewal of leases beginning to expire in the late 1990s. This led to landowners
deciding to not renew their leases when the leases began to expire in 1997, with the main
intention of making their land available for their members who wanted to enter sugarcane
farming. Although the non-renewal of leases is understandable from the perspective of
landowners, it nonetheless caused a major emotional and economic turmoil when agricultural
tenants removed whatever they could move from their place of residence on land whose leases
had expired and not been renewed.

Landowners too believed that they had every right to the improvements and at times forcibly
evicted tenants and moved into the homes. Long term solutions to the issue of land renewal
have not been forthcoming and there is no end in sight (Ratu Joni Madraiwiwi 2001). Arguments
abound and are often dependent on the ethnic bias of the proponents of the two different
landlord and tenant legislations (ALTA & NLTA). Confusion and uncertainty continues and the
expiry of leases has been used by different political parties for their own ends, leaving both
tenants and | andowners in a 6lose | ose6 situation

Source:(Lal. et al. 20Q); (Ratu Jom Madraiwiwi 2001)

Lease conditions at expiry

Even if landowners do not want to renew their land leases because they wish to use the land for
their own purpses, they may not have any choice but to renew, particularly when they do not
have the capacity to meet the conditions of the leases. The commonly adopted wording in the
leases is that any improvement erected by the lessee (tenant) on the land shalvied within

three months of the expiry of the lease but also with the provision that the landowner may
purchase the improvement (building) upon payment of fair value to the (@essessUT 2007)
However, this assumes that landowners have the capital to purchase the improvements which

often is not the case

In Samoa, the Minister for Natural Resources, as the representative of the landosoesrtsy

entered into a lease with a developeor a 30 + 30 year | ease, witht
premium, plus % of UCV in annual rent. The lease contained provisions relating to the lease
conditions such as the right of the tenant to clear improvements or be compensated for them

upon the leas expiry. Under such conditions, landowners will not have access to their land for
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30 + 30 years and the rent is nominal only. It is believed that even if the rental payments were
cautiously invested, the returns at an accumulative rate could never gartuats sufficient to
compensate the tenants for their tourism infrastructure improvements on expiry of the lease
(accessUTS 2007B3). It has been noted that although the expectednre@fuSAT 90,000 per
hectare may seem significant to a poor subsistence community, it is likely to become a source of
inter-generationatliscord.On several levels, it is believed that this arrangement is likely to lead
to infighting and political challenge(if the actions of the Trustee are challenged, whible

not likely in the short term, given the chiefly nature of the Trustee, could inevitably be the cause
of mataidistrust and infighting in future years), particularly as the expiration of the déease

term approachegccessUTS 2007k.6). Such an argument assumes that landowners are left
with an asset with little economic value, andoarticular, that the improvements are allowed to

depreciate towards the end of the lease.

Such issues of duration of leases are also closely linked to concerns over fair returns on
customary land to current LOU members, restitution of renewal of leashster-generational

equity.

Concluding Remarks

Strengthening of informal and formal arrangements can help increase access to customary land
but with varying degrees of successformal arrangementsyhich may be relevant for small

scale developmenare not suitable for commercial uses particularly where longer term security

is needed to ensure acceptable returns on investment can be achieved. Secure and durable formal
leasehold arrangements on the other hand, provide the same characteristios thand in

private property rights that usually support optimal economic growth. Leasehold arrangements
can be strengthened by ensuring security of leases and leasehold conditions that provide a fair
and marketbasedreturns to landowners, as superiorhtidiolders, and investors as lessees.

Careful design of leasehold conditions has the potential to increase economic well being of
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landowners and minimise loekdvel conflicts within LOUs and between landowners and

investors
Key lessons

Informal leasehod arrangements

¢ Informal arrangements over customary land may help produce some economic wealth,
particularly in circumstances where outside funding is not required. However, without
proper legal backing, informal arrangements do not provide sufficierdirdgrtfor
individuals to invest in longer term productive activities. Nor do they provide sufficient

security for lending agencies.

e While it may provide some security, the legal recognition of customary land tenure may
not be sufficient to encourage itseuas a bankable asset if financial institutions are

constrained in their ability to recover their funds when borrowers default.

Formal leasehold arrangements

e Secure formal leasehold arrangements can deliver the same national economic benefits as
individudised private property rights but without the social costs associated with

individualisation of customary land.

e Leases should be secure and lease conditions should provide for fair andbaaeket
returns to landowners as superior right holders, and tonee|s lessees. Leasehold
conditions should be clear about key factors, including mdr&sed rent (including
premium if any), exclusivity, duration, renewal on expiry, and compensation for any

improvements at the time of expiry.

e Appropriate land adminisation mechanisms need to be established that allow customary
landowners, either as individuals or as groups represented by a commercial entity, to

obtain bankable formal leases
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e To avoid conflict between landowners a@Gdvernment landowners should beee to
engage in land dealings without undue interference from governments or others.
Countries must clarify the role they expect th@wvernmento play and the extent of
discretionary powers a Minister afi@bvernmentagencies should have over customary
land dealings.

Information and landowner awareness

e Customary landowners must be supported by a robust land information system, and an
awareness of the land administration system, which links customary and introduced land
Ssystems. | ncr e arsness abloud mattersasnch essthee difereace between
customary land tenure and téesternproperty rights system, and fair and equitable land

lease conditions, will improve their engagement in land dealings.
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Chapter 5: Fair and Equitable Returns

Fair and equitable returns have always been a major concern in customary land dealings. This
issue has wide implications for economic growth as well as for the occurrence elelatal
land-related conflicts. Returns that are less than market rates discaonvagt®rs and can result

in lessthanoptimal economic growth. Concerns about poor returns to landowners are often at
the core of many locdével conflicts. Such concerns are particularly raised in countries where
economic interests in land are high s@shin VanuatGovernment of Vanuatu 20Q7papua

New Guinea (National Research Institute 200&iribati (Pacific Islands Forum Secretariat
2001) and Fij (see(accessUTS 2007jKabutaulaka and Rokolekutu ZDQ (May 2007) (Jones

and Holzknecht 2007)

Common issues that come to the forefront related to fair and equitable returns over land include
size of premum and annual rent paid by lessees, secondary lease market and returns to
landowners, and fair compensation for land acquired for public purposes. Related to the issue of
fair return is also the concern about equitable sharing of returns from land \aigiowning

groups (intrageneration) and between generations (intergeneration). Before we discuss these, it

wi || be useful to briefly examine what compr.i

What comprises fair return on land?

Where there is a mature market and competitmeditions exist, rental markets can provide
marketbased returns that are fair to the investor and the landowners. A market is considered to

be competitive iff or exampl e, there are sever al 6renter
for rent at ratal values that reflect their respective potential productivities; there is clear and
accurate information available to all parties; the landowners and investors have similar

i nformation about the O0economi c vdtheweténtialo f t he
investor have symmetrical information); and transaction costs are minimal. The economic value

of the land is expected to be identical to the land price, which reflects local demand and supply
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conditions. Demand for land captures the williegs to pay by potential users of a piece of land

which would normally reflect scarcity of land, its location and other characteristics desired by
the potential users. On the other hand, supply of land reflects what landowners are willing to
accept for theiece of land. Further, the sum of the present value of the annual return from the
use of that land over time will equal the market price of the land, provided there is perfect

knowledge and informatiofBarlowe 1972)

In the Pacific, such conditions are often violated, particularly since landowners often have
asymmetrical information about the value of theirdlafor the proposed commercial use
compared to the investors when they enter into a lease agreement. At times, what comprises
market value may not be well understood. In Kiribati, for example, a difference in understanding
between the market notion of laneht/ land price and the traditional notion of the value of land

has caused some concern. Until recently in urban South Tarawa, rianiyati tended to

pur chase | and on t he basi s of a (Jormes and e | of
Holzknecht2007) Such exchanges have been constrained by a lack of information about the
precise area and boundaries of the land, which were not recorded in the minutes of the Kiribati
Land Court. Payments have been in cash or in kind such as a motorbike or canoe. Often there is
no direct |Iinkage between area and price. Con
of land have not been considered as key determinants in tiansackhis is now changing

rapidly in South Tarawa as pressures for development of a limited land supply continue to rise
(Jones and Holzknecht 2007)

Rental marketsn rural areas are limited and thus information about rural land market rents is
scarce. In the absence of a functioning land lease market, governments in the region have
commonly established an administrative basis for charging rents using the concept of
unimproved capital value (UCV), introduced during the colonial era. UCV is only a notional
guantity as there is no positive market evidence of value (sale price) because little land is sold in
the Pacific(accessUTS 2007181). Usually opinions of sgalled valuation experts are used to
estimate UCV, a practice that appears to have its origin in the colonial history that saw land
valuation methosl imported from the first world into environments that had no land market
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whatsoever. Similarly, there is no rational basis for arriving at the percentages adopted to

compute rents from UCV

While such an approach may be useful in practice given itsveesitmplicity, evidence indicates

that this simplicity leads to inconsistent valuation which can lead to conflict. For example, rural
land leased from customary owners in many Forum Island courgnedued using the same
formula regardless whether i to be used for plantation crops or tourism, despite massive
difference in the value of these land ugascessUTS 2007b)

Another common problem in the regiontigat although an agreed percentage of the UCV is
appliedi for example % in PNG or 8% in Fiji and Solomon Islands$ it is common to find that

far lower percentages are actually received than those permitted under various country
legislation For examplein Fiji the maximum rent under both the Agricultural Landlord and
Tenant Act and the Native Land Trust Act ¥ 6f the UCV. In practice, the Native Lasd rust

Board as Trustee of the customary owners only collect8®@¥%f the UCV. The situation is
sim | ar in Honiara, Solomon I|Islands, where the
3% of UCV on urbanGovernmeniand based on reasonableness and affordability. Low rental
collection is a common issue throughout the region with reports of edaglaas 69 percent of

rents being in arrears in Kiriba{Brotoisworo 2003, quoted in access UTS 2007b)

Administrativelydetermined land rents are unlikely to keep pace with increases in the market
value of land, particularly in fast developing sectors or countries, leading to prospects for
increased disputes in the future

Premium and land rents

Where there is strong local demand for land, tenants are often expected to pay an upfront

6goodwill 6 payment, Okey moneyd or premi um,
returns to land for the telowners. However, landowners may often not see premium payment as

a component of land rent paid by tenants. In Fiji, for example, perceptions abound that low rents

are being paid by tenants under ALTA but this ignores the fact that tenants also paynsemiu

When taken together, tenants are found to pay4% of gross value product in land rent.
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Although this is comparable to the rental percentages paid internationally, the perception remains
that land rent paid is on the low side, perhaps also becatise lofw collection by the agencies
(Lal et al.2001)

In response to such unfairness, the NLTB has moved towards rental based on a percent of gross
turnover in the tourism industry. Similarly, in the Guadalcanal Plains palm oil initiative in
Solomon Islands, payments to landowners are baseal mercentage of the profit (Power and
Sullivan 2007 (draj). Such an approach is a common featurgVesternrental environments,

for example in retail leases in shopping centres, where tenants pay a percentage of turnovers to

the centre owners in adiih to a base rent.

Improved access to information could help landowners better negotiate returns to their land in
terms of a combination of premium and annual rent as desired. It should however be noted that
gross returns or proflbased rentals are natithout risks, particularly as the landowners can
expect to see a large variation in their income. Moreover, if based on profits, they may not
receive any returns at times, which is why an upfront payment, premium, and a regular annual

(or monthly) rentapayment may be more desiralplal et al. 2001)
Fair rent and secondary market

The issue of oO6fairé returns also arises when
urban markets through subleases of customary land either through strata titles, as in Vanuatu, or
subleasing aqiFiji and Papua New Guinea. For example, in Boroko, Papua New Guinea, it is
estimated that subleasing results in the customary owners being paid a rental amount equivalent

to 0.0026 of the true market rentghccessUTS 2007182). In such cases, the lessee receives the
capital gai ns, i f any, from the sale of 01l eas:s
all. Here too, landowners fedisadvantaged and the sense of unfairness causes resentment. The
intensity of such feelings is greater when the leases are of longer duration and inequitable
economic development persists and/or little land is left for use by customary owners as has been

the case in some places in Hijial et al. 2001) Lease conditions should include conditions
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related to sharing between landowners and lessees of any capital gains realised at the time of the

sale of lease.

Fair compensation for land acquired for public purposes

Issues of equitable returns @ndowners also arise where land has been acquired for public
purposes and the negotiated rental amount may not be acceptable as timeSpassesues

have been raised in many countries including Fiji, Samoa and Papua New Guinea. In Fiji, for
example,a 2005 High Court decision awarded a group of landowners $52.8 million as
compensation for the land acquired by the Governmentiathes 0 6 s f or t he const
Monasavu hydroelectricity dam. The lease negotiation was with the NLTB as the custodian
Fijian Land. The Monasavu landowners were unhappy with the terms and condition of the lease
and in the late 1990s demanded compensation for the use of their land. The initial lease payment
was $250,000 per year for 25,075 acres. After protests, theer@uent agreed to a
compensation sum of $fillion, which was later increased to $14 million. But after taking the
case to the High Court, the landowners won the case and were awarded $52.8(haillion
2005:7).

Similar concern over Ofair returnsdé can be fo
Government for proposed infrastructure development on SéSasint 2007draft)). Here the
Government Valuer estimated a value of Tala 4.5 million, while two independentsialirzd

at a figure in the order of Tala 45 million. In Vanuatu, too, the failure to pay compensation for

land acquired for public purposes has created serious proljMarming and Hughes 2007

(draft): 20)

The reasons for such concerns are varied but often arise when due process is not followed.
Demands for increased rental or compensation payments by subsequent generations are also
expected when gjor structural changes occur including those due to rapid economic
development and/or changing expectations of subsequent generations. In Papua New Guinea, the
issue of compensation for public land has also included situations where questions of good

govanance have arisen and allegations of corruptidaasernmentuthorities have been made
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(Manning and Hughes 2007 (draft):1&uch cases @Governmert s | a e dfdueprocesss
or fair compensation can provide grounds for landowners to make claims about unfair

compensation; but not all the claims are legitimate.

Governments must follow due process when acquiring land for public purpasémndowners

must be given a fair markéised compensation for the acquired land. Governments may
consi der negotiating | easing arrangements un
review clauses, instead of outright acquisition of customaxy flanpublic purposes. This would

provide a better mechanism over time to periodically review the rent and take into account

market movements.

Many observers have also pointed to the importance of consultation processes in accessing
public land. An officerof the Planning and Urban Management Agency in Samoa writes that
community <consultation needs to be considere
unpredictable process, and if good relations are fostered early on, the project will be more likely

to receive community support t h@tCarihys2008)dapt abl

There are variouStateinstitutions that are at the interface between $it@teand customary
landholders, related to land, forestry, agriculture and urban planning. Officers working at this
interface are often the first to encounderd consult with landowners. However, because of the
emotive nature of land issues, communication with landowners may be difficult at times which
itself may contribute to conflict betwed&bovernmentand landowners, as noted by Crennan in
Kiribati:
€ t h ogh @ansultation and ratified agreement betw&avernmentand landowners
prior to acquisition of land could prevent development of many of the problems referred
to in this study. However this apparently desirable procedure may be complicated by a
number ofinterrelated factors which should be anticipated in the planning of any such
consultation. The personnel selected to conduct the negotiations on behalf of the
Governmentand the manner in which the process is conducted, are also vital issues that
will determine the efficacy ofGovernmenftommunity relations in regard to water

resource securitfCrennan 1998)
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Equitable sharing of returns between landowners

Intra- and intergeneratnal distribution of benefits within customaigndownerss a growing

area of dispute, particularly as the needs and aspirations of landowners change and access to
financial wealth becomes more important. Concerns over the distribution of benefits between
landowners may be for several different reasons. Customary benefit sharing systems may have
been designed such that some individuals within a landowning group received a greater share of
returns consistent with their traditional role, such as chiefsti#drdimes, concerns may arise
because traditional decisionaking rights and cultural institutional arrangements have not kept

up with changing times.

In Fiji, for example, at the time when the customary land administration system was
institutionalised dring the colonial period, a sharing formula that gave abdut@fdand rent to
chiefs was agreed to with the remainin@®8af rent to be dividedmongall adults over the age

of 21 years. Questions of equitable distribution have been raised today veheld teharing
formula is still used, while chiefly roles have changed ltibalisationand modernisation (Lal

et al 2001). In Samoa land titles are held in the nanmeatdi and the rental amount shared with
the members adigais up to thematai who may no longer operate within the expected cultural
norms. Many people have expressed unhappiness with the wagdtahave total control and

that there is a lack of equitivatai are supposed to have a governance role and custodial role,
rat her akethaakne éa (antessUTS 2007bl16).

In Papua New Guinea, on the other hand, although equitable sharing of returns to land is
expectedamorg members of thdandowninggroup, institutional designfor sharing of the
benefits are influenced by 6big mendé and the

customary land due to rent seeking and principal agency problems (See Box 5.1).
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Box 5.1: Effectiveness of ILGs as a means of benefit sharamgonglandowningunits in PNG

PNG established community-based Incorporated Land Groups (ILGs) to provide a mechanism
for customary landowners to be formally recognised. At the time of their establishment in the
early 1990s there were few rules regarding their operation within the landowning group,
particularly in relation to the sharing of benefits, such as royalties. Many of the group leaders
capitalised on this gap, establishing finance and management rules that benefited themselves
rather than their communities.

In one of the Foe areas, a prominent leader of one group, together with some other Foe group

leaders, even convinced the Treasury Department to directly transfer close to K2.6 million to

him from the Incorporated Land Group Trust (a fund kept for the benefit of future generations)

for écommunity projectso. Little evidence was fou
another ILG in the Fasu area, leaders seem to have been paid about K10.5 million for an office

complex in Port Moresby using landowner equity funds. This payment was made without the full

consent of the landowners. What was also of concern was that the sale price was K7 million,

which left an unaccounted for K3 million. This caused tension and conflict among the ILG

members.

Ultimately, the community-based incorporated land group system broke down, as noted by the

t hen Prime Minister Haiveta (PNG Government Press
main causes of the breakdown of the distribution system is the practice of interest groups and

individuals such as landowner leaders, provincial governments and self-styled consultants and

advisors to landowners trying to do special deals with, or obtain favoured status from, politicians

and officials)é®é

Source:(Koyama 2002)

The issue of unfair dealings in land has also arisen when due process was not used to acquire
land for public purpose or when subseduganerations engaged in rent seeking behaviour,
particularly after the true value of economic activity on their land becomes known. Issues of
unfairness may also arise when current or subsequent generations change their mind about lease

conditions and deand additional payments or when they wish to cancel the lease.

In Fiji, for example, landowners of Tailevu and Serua accused the Government of cheating over
the sharing of returns from the logging of mahogany planted on land leased by the Forestry
Departnent in the 1960s. At the time the land was leased from the NLTB, without the direct
involvement of the landowners. The Government regularly paid the rent stipulated in the lease
($262,263 a year for 63,846 ,l@ about $4/ha/yeabD@ily PostJuly 20, 2000) Thirty years on,

when the market value of mahogany became apparent, a dispute between the landowners and the
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Government emerged over the sharing of the net returns from the sale of mahogany. The
stumpage value of the mahogany forests planted by the Goeat is claimed to be billions of
dollars and the landowners received only a fraction of it. Landowners demanded a 50:50 percent

sharing between landowners and the Government.

In Nauru, a lease over much of the island was negotiated thana century go by the
National Phosphate Commission and during the economic boom period Nauruans were not
overly worried about the low rents being paid on their leadesvever, with the economic
downturn in the 1990s, landowners became concerned about low rentsdtimat reflect the

true value of economic activities on their Igddnes and Holzknecht 2007)

The above discussion emphasises that unless returns for leasedleantivereof market
conditions, localevel conflict can be expected, which can discourage economic use of
customary land. The use of due process and fair compensation must be addressed if the revisiting
of compensation by current or future generations emflicts over land is to be avoided.
Distribution of returns to landmongcurrent and future generation of memberdaoidowning

groups should be based on core principles of fairness and equity, taking into account agreed local
customs and regional comtmients including gender equity.

Addressing intra - and inter -generational equity issues

To address intraand intergenerational equity issues, village or community trust arrangements
have been used as financial management instruments. This can be dousmdample, in Ifira

and Mele, Vanuatu (see Box 5.2). Experiences in Vanuatu suggest that trust arrangements work
best when the design of a trust combines key elements of traditional custori¥eatein

incorporated company structures and processes.

For tusts to be effective in addressing inteand intergenerational equity issuetheir design
must carefully reflect consideration of key aspects of principal agency pmlaad rent
seeking. The design of trusts must also carefully reflect consideraifogeod governance

principles of accountability and transparency that minimise the scope of principal agency and
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rent seeking behaviour. This can be facilitated through conséasesl decisiemaking

processes involving all members including women.

It also has been suggested that the financial management of trusts must be kept separate from the
landownership entity. Recent experience from NZ suggests that for trusts to work effectively in a
commercial sense, the business entity must be separated frtandbe/nership entity and clear

legal authority over commercial use of land must be provi@€dgi 2007 (draft)). This

approach has been promoted by the Maori Land Court. It separates commercialesbfsmin
sociccultural objectives, allowing landowners to overcome the problem of using their customary
land as collateral and encouraging them to explore innovative ways of accessing capital, as well

as impose a level of self discipline.

Other safeguals suggested in the design of trusts include: the role of trustee should be
performed by a corporation or a group of people to spread the risk; trust rules to ensure trustees
can only act on behalf of the customary landowning group and only after agpoddaformed

consent, and in accordance with directions given by landowners; rules and processes are in place
to ensure and safeguard transparency and accountability; and that trusts are periodically reviewed
and adjustments made as necesg&iggletonet al.2007(draft)) 21).
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Box 5.2: Land Trusts in Vanuatu

Village trusts were set up as a company with members of the community acting as trustees.
Trusteesd powers were defined by an advisory body
for the community rather than sharing the benefits out individually. These were set up not just as

legal bodies for economic decision making but also as bodies to protect long-term social and

cultural interests.

Village trusts allowed customary groups to be effectively involved in decision making over their

land, to collect revenues, make investments in businesses and provide wide ranging services to

the village. They have also helped ensure equitable inter-generational and intra-generational

access to the land rent and other returns from their investments. The Ifira Land Trust is said to

hold the community together and helped O6everybod
(Fingleton et al. 2007(draft): 13). It has provided various services to its members including a

pension scheme for all islanders over 50 years of age; tertiary scholarships; supply of water and

electricity across islands; support for local schools and community organisations; and interest-

free loans for school fees.

It is found that village-level trusts worked best, as has been the case of Ifira and pre-1990 Mele

Village Trusts, where the institutional design of the trusts combined modern company structure

and processes (boards of directors, annual meetings and reports) with traditional elements of

kastom 1 the village leadership, kinship groups, and family ties. Where traditional customary

controls were removed or diluted without adequately addressing the issue of, for example,

group versus individual interests, as was the case in Mele Land Trust post-1990, individual

interests overrodet he traditi onal groupo6s (Blaupae00s)adetisionn b as k e
making suffered, revenues coll apsed, services wer
village landholdings became threatened. The economic growth and economic well being of the

village suffered.

Source (Fingleton et al. 2007(dr&f) and (Naupa 2005)

Traditionally, landowning groups would normally determine the beneficiaries of returns to their
land, based on customary rules of inheritance, which may also be tempered by other
considerations such as gender equity. With increasing mixed marriages and chahgasy v
landowners would also need to consider their effects on institutional design for benefit sharing

amongmembers of LOUs (access UTS 2007b).
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Concluding Remarks

The importance of addressing issues related to fair and equitable return on customzaghand

be overemphasisedAmong the areas to be addressaa enabling mechanisms and support
services necessary to ensure land lease negotiations result in fair and equitable returns to
landowners and investors. The design of financial managementustsidor the landowning

units and rules must also be developed to encourage equitable benefit shasimgcurrent
members of the landowning group, including women, and between current and future

generations of landowners. Experiences in the region pighhe following key lessons.

Key lessons

Returns to landowners and lessees must be based on market principles and be fair to the

| esseesd investment and | andownersod super.i

e Administratively determined Unimproved Capital Value based retriesistomary land
must be avoided. Although these may seem uncomplicated, they do not facilitate fair

returns to landowners

¢ Noting potential increases in the value of leases over time, lease conditions should
include conditions about the sharing of cdpitmins derived from such potential

increases between landowners and lessees

e Governments must follow due process when acquiring land for public purposes and
landowners must be given a famarketbasedcompensation for the acquired land.
Alternatively, gy, e r Nnment s may consider negotiating

market rental conditions instead of acquisition

e Distribution of returns to lanédimong current and future generations of landowners
should be based on core principles of fairness andyetpking into account agreed local

customs and regional commitments, including those retatgdndeequity.
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e Intra and intergenerational equity could be facilitated using village level trusts or
similar arrangements, combining elements of tradii@ystems and company structures.

Such arrangements must be managed according to commercial and good governance

principles.
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Chapter 6: Preventing escalation of land -related conflict

Locallevel conflicts, if unresolved, have the potential to remailat@st grievances and escalate

into larger scale conflict under certain circumstances. As discussed in earlier chaptelsydbcal
conflicts over land often arise when actors and stakeholders have different interests, incentives,
perceptions and goalsné@ actors act in their own interests which may be at odds with the
interests of others. In the Pacific, the scope forahtated conflict has been growing in the light

of changing values, needs and aspirations of indigenous people in a rapidly globalised
environment where a cash economy has taken a

actions.

It is acknowledged that a certain measure of discussion, disagreement and conflict is an
inevitable part of such transition processes. Furthernsorag measure of disagreement can be
seen as natur al in societies in which relati

sense of security and wellbeirigdeed, it has been argued:

Particular conflict episodes are part of an ongoing communitgglial in which events
and relationships are continually shaped and reshaped in the moral negotiations of
everyday life(White and WatsoiGegeo 1990)

Clearly, not all landrelated disagreements are in need of atientiHowever, where
disagreements become serious or are not resolved;léoehl conflicts have the potential to
transform into large scale conflict and even violent conflicts under certain social, economic, and
political conditions, although no one factan be regarded as the single cause of escalation of

conflict.

The intention of conflict minimisation is not to preclude the positive role that can be played by
disagreements and discussions over differences of opingtead, conflict minimisation aisrto
mi ni mise conflict that disrupts peopleds I|ive

for people in Pacific Island countries to utilise their land in the way in which they choose.
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This chapter focuses on the prevention of escalatibriandrelated conflict by outlining
mechanisms to assist in resolution of laathted conflict across different levels of society in
Pacific Island countries. The prevention of escalation of {aogée lanerelated conflict can be

seen to include twospects: the resolution of loekdvel landrelated conflict, and specific
interventions to prevent escalation. To contextualise conflict resolution discussions, this chapter
begins by briefly revisiting the loc#vel landrelated conflicts discussed iapters 2 to 5. A

brief summary of different types of loekdvel landrelated conflict is presented, highlighting the
different actors involved. Next, this chapter describes the different customary andbasedt
mechanisms to resolve lodalvel landrelated conflict. The third section outlines key factors
that may contribute to escalation of laigmale lanegrelated conflicts, using Fiji, Solomon Islands

and Bougainville as examples, and mechanisms that could be used to prevent such escalation.

Local-level land -related conflict

Locallevel conflicts involve actorg customary landownersState agencies, investors, and
settlersi who may come together as part of land leasehold or other arrangements used to
facilitate access to customary land. In additimgatlevel landrelated conflict takes place

within landowner groups over rights of inheritance.

Conflict between landowners

Conflicts between landowners can arise because of issues over equitable distribution of benefits
or over chiefly or other titleghat hold authority and therefore benefit from economic
development of land. Shifts from communal to individual life styles have also led to conflict over
the inheritance of land. In addition, the leasing or selling of land agreed to by one generation of
landowners can be questioned by the next generation, in particular where payments are made on
a oneoff basis and the next generation sees no direct benefits. Across the Pacific, there are many
landowners who are no longer residing on their land. Instbadetabsentee landowners are
living in urban centres or have migrated overseas. Absenteeism can make consultation and thus

decisionmaking processes concerning customarily owned land more complex, and can lead to
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disagreements as to the kind of customandlrights that can be claimed by people who have

been absent and thus not contributed to land management according to custom.

Conflict between landowners and lessees

Where formallyregistered lease agreements are concerned, there can be conflict ailsr det
pertaining to these lease agreements and benefit sharing. For example, in Fiji, there have been
uncertainties as to the ownership of improvements made by tenants upon the expiration of leases.
Misperceptions and lack of knowledge of lease agreemantalso play a role.

Informal lease agreements between settlers and landowners abound across Pacific Island
countries. They are often not written down on paper and based on customary exchanges of food
and other items or cash. As long as the communicadioh social relationship between
landowner and lessee is maintained and there is ample supply of land, such agreements can be
sustained for a long time without leading to conflict. In Solomon Islands, people from Malaita
and other provinces had been seftiaround Honiara since the end of YWerld War I, in many

cases based on arrangements with Guadalcanal landowners. For many years these arrangements
underpinned a relatively harmonious relationship between settlers and landowners. But over time
settlemets grew into new areas and a next generation of settlers lost contact with the original
landowners. The tensions and grievances arising from these developments played an important
role in the lead up to the Tensions in Solomon Islg@dster 2006: 4@1).

Conflict between landowners and the State

States need to ac® land for infrastructure and other public uses. Most of the Forum Island
countries have constitutional provisions that allows $#tate to appropriate land for such
purposes but this has been difficult to implement in practice, in particular becaweseahdre
disputes over who are the customary landowners and thus entitled to compensation for the
acquisition of land. Where land has been acquired and compensation paid, malpractices,
misunderstandings regarding the arrangement, and poor record keepBigtéggencies can

l ead to renewed demands for compensation. L a
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underresourcedStateagencies, coupled with pressures to open roads and airports, can lead to

manipulation based on greed rather than grievédeaning and Hughes 2007 (draft))

Conflict between landowners and investors

Conflict between customary landowners and investors occurs over the amount of compensation
paid for the lease of land or other benefits. Major investors in the region comprise resource
extraction industries like mining and logging, and the tourism industry. For resource extraction
industries in particular, issues of compensation can be complicatel aggravated by
environmental consequences of these industries. The prospect eddatgendustries can raise
unrealistic hopes and expectatiammongpeople who see these as a means to development, in

particular access to the generation of largewamnts of wealtl{Filer and Mcintyre 2006)

Multiple actors and deflection in local-level land-related conflict

Many locatlevel landrelated conflicts are more complex than the four categories identified
above. Indeed, in many instances, customary landowS&eagencies, investors, lessees or
sqguatters can play a role in a single disput

sparked the sabotage of the Panguna mine is illustrative:

The initial spark of the conflict was an intgenerational dispute within landowner

groups around thenine over the distribution of compensation and rents. Resentment

about other impacts of the mine heightened the tensions involved. Frustrated in their
efforts to gain control of landowner organisations from the older leadership and to extract
concessionsrébm Bougainville Copper Limited and the natiofiabvernmentin April

1988 a younger leadership group claimed compensation of 10 billion..kila

November 1988, dissatisfied with the results oBavernmeniappointed study of the
environmental and othermpact s of the mine, [ Franci s C

property with explosives and demanded closure of the (Rlegan 1998)

This multiplicity of actors is related to the issue of deflection. In many cases ofdated

conflict, the real underl ying grievances can
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grievanes over the benefits received from the economic development of their land are often
targeted towards compani€dateinstitutions or migrant settlers. In reality, however, part of the
problem may lie in the way in which the representatives of the lanethgldups divide the
benefits that they receive as a point of first contact.

Such deflections can also be employed quite deliberately at times. In the Southern Highlands
Province of Papua New Guinea there are examples of landowner groups blocking bads an
damaging power lines with the aim of seeking attention frGovernment based upon
grievances related to a lack of service delivery rather than the goal of damaging the company
itself (Lavu 2007) The prevalence of deflecti@way from the real issues in lanelated conflict

points to the importance of investigation into the root causes of these conflicts in order to

uncover the real grievances.

Conflict resolution mechanisms of land-related conflict

Conflict resolution mechasms to settle locdkvel landrelated conflict comprise customary and
introduced mechanisms. Customary conflict resolution processes comprise conciliation processes
where decisions are made on a consensual basis, mediation where a third party is orwolved
decision makingby customary leaders. Introduced processes involve various modes of land
commissions and courts. This section provides an overview of these customary and introduced
conflict resolution mechanisms in Forum Island countries, with assessnu their
effectiveness. Unless otherwise indicated, it largely draws upon the work of the Australian
Centre for Peace and Conflict Studies (2007).

It is important to note that judging the effectiveness of mechanisms presents challenges, in that it
isdi fficult to define Osuccessd6 in conflict re:
conflict at one particular point in time may

of a conflict can be dictated by a powerful actainjle the underlying issues remain.

Customary conflict resolution processes
In precolonial times, the resolution of lamdlated conflict, whether through nemolent

customary mechanisms or through warfare, was ofteqpeamanent with claims to land being
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re-presented over time, and new conflicts occurring. Some observers of Melanesian countries
have argued that there are linkages between the natural role played by some measure of conflict
in closeknit societies in which relationships are paramount, andftan aonrpermanent nature

of conflict resolution. Weiner states that:

An agreed upon exchange is always a situational and temporary agreement.iatioest
the tension, as it were, of unbalanced and uncompleted exchanges, which maintains the

social relabnships between the original parti®geiner 2002; Goldman 2007)

Similarly, a delay indecision makinguntil a situation has calmed down and an aversion to
confrontation is an aspect of the smalalscof many Pacific Island societies. For example,
Micronesian practice is to postpone a decision until after some of the emotional heat cools down,
even if this may take years. At times, disputes over land might lie undecided for years until one
of the paties had died and it now no longer was the sizzling issue it once ha(Hezeh2002)

Customaryconciliation/mediation processes

Customary conciliation processes are processes of debate that are facilitated by a third party
within the LOU. Conciliation is also known by some as mediation. For example, a chiebrelder
6bi g mané, a c t, icam gchaima & meatingnoé conflecting parties and facilitate
discussion. These are participatory processes where conflicting parties jointly arrive at a
decision. The involvement of a number of witnesses serves to lendhtweigconsensual
decisions and prevent escalation of emotions into violence. Customary conciliation processes are
widespread throughout the Pacific but vary, for example, in terms of the nature of conflict, the

amount of control of processes by the thiadtp, and the degree of formalisation of discussion.

In a description of a conciliation process in Kumara, Papua New Guinea, for example, Warren
describes how local big men will come to the scene of a dispute and move the disputants to an
assembly groundvhere big men from other villages gather, as well as spectators. Such an
assembly of people provides an arena in which violence is less likely.-Apgalinted chairman
facilitates discussion and the parties take turn to make speeches. If no settleemiiad, the
processes continues until bystanders and the parties tire and slip away from the meeting. Then,
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final speeches are made to exhort the parties to refrain from violence, and to make arrangements

for a next meetingWarren 1988 in Australian Centre for Peace and Conflict Studies,.2007)

In Samoa, the Village Fono Act 1990 formally recognises the customary conflict resolution
mechanisms of the Samoan village couiicthe fono. It empowers thdono to regulate the
development and use of village land. However, with regards to conflict resolution, its powers are
sometimes limited to uncultivated village land, as normally itietai make decisions on

cultivated land in consultation with the fam{@orrin 2007 (draft))

Customary conciliation processes are used at the community level across the Pacific to attempt a
resoltion of different types of conflict, which may include some types of-tatated conflict.

On the one hand, conciliation processes can result inwnirsolutions that are permanent and
accepted by all parties. The processes are inclusive, cheap alig lassaimeconsuming than

court processes. On the other hand, personal negotiating power of conflicting parties may
influence the outcome and the outcome may be accepted, but still be perceived as unfair or

biased, and feelings of being aggrieved mayaia.

Decision makindpy customary leaders

In many customary conflict resolution processes that concern land matters, local customary
leaders are involved as actual decision makers. On the one hand, customary leaders know the
customs and histories of theea and are able to decide in accordance with accepted norms. Such
processes are also c@stective and quick, and where chiefs are respected, their decisions may

carry greater weight than decisions madé&kateinstitutions.

On the other hand, as selenChapter 2, modernisation, economic development and associated
changes in socioultural order have impacted greatly on customary leadership throughout the
Pacific. In many places, there are disputes over chiefly titles and big men status, and
consequethy it becomes difficult to establish who has the right to decide certain disputes. In
land-related conflicts in particular, the rising value of land and pressure to earn money results in
circumstances where the neutrality of customary leaders to reacedssions in such matters is

increasingly being questioned.
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Furthermore, the authority of customary leaders and hence their ability to act as decistra

in locatlevel landrelated conflicts is tied to a particular tract of land. In the case ofictonf
between different villages and/or people from different ethnic background, it can be difficult to
find a customary leader with the authority to make decisions over land. This is also the case in
East Timor, where most larrélated conflict is settledhrough customary mechanisms, but
research has shown that where there is conflict resulting from resettlement involving different

cultural groups, it cannot be resolved through customary mechanisms alone.

Reconciliation

Reconciliation processes, includirgpologies, are widespread in Forum Island countries.
Because the restoration of relationships after conflict is paramount, many Pacific societies have
developed elaborate processes to enable such restoration after one person has committed a crime
against aother person. The communal nature of Pacific societies means that such processes take
place between families or clans rather than only between individuals. In many Forum Island
countries, reconciliation processes involve exchanges of gifts or money gser=ation
payments. Many customary conflict resolution mechanisms include ceremonies pertaining to

apologies and other means to restore relationships.

Reconciliation processes overlap to some extent with mediation/conciliation, in that respectful
listening and opportunities for all parties to air their concerns are central. However,
reconciliation and restorative justice processes focus on the restoration of the relationships,
whereas conciliation/mediation focuses on finding a-win solution in disputesTherefore,
reconciliation processes can be seen as a specific part of conflict resolution processes, whether

customary or cowased.

Applicability of customary conflict resolution mechanisms

Customary conflict resolution processes can be used to eesolnflicts within landowner
groups, for example, over the use of communally owned land. These methods can still be
effective where population density is low, land is used mainly for subsistence gardening, and it is

clear who has the authority to make dems pertaining to land. However, whetecision
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making by customary leaders is involved, changes and conflict over who has such decision

making authority can preclude effective conflict resolution through customary means.

Introduced conflict resolution mechanisms

Introduced conflict resolution mechanisms comprise the various types of f@tmstpbased
commissions and courts. Different Forum Island counties have established different
combinations of first instance and appellate courts to resolverédateéd conflicts. This section
provides an overview of these different types of formal conflict resolution mechanisms, their

advantages and disadvantages.

Land commissions

Land commissions were one of the earliest forms of mechanisms established to essblve |
claims particularly durindghe colonial era and can therefore be seen as early forms of conflict
resolution mechanisms for lamdlated conflict. Land commissions comprise officials appointed

by Ministers, elected by relevarf@overnmentcouncils, or ca include certain set official
positions. The advantage of commissions is that they are less complex, more flexible and cheaper
than courts. However, such flexibility and lack of strict procedure can also lead to a (perceived)

lack of fair procedure.

Landtribunals

Tribunals are bodies that are established to determine a matter by relying on evidence, and
tribunal members are expected to be impartial. They follow certain procedures but these are
usually not as elaborate as court procedures. Tribunals &lowhe inclusion of customary
knowledge from experienced and respected community members in devekory processes
regarding customary land. However, the experience of the Customary Land Tribunals that were
established in Vanuatu in 2001 has also ueoes a number of weaknesses, in particular the

problem of finding sufficiently impartial tribunal members (Box 6.1).
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Box 6.1: Customary Land Tribunals in Vanuatu

Customary Land Tribunals were introduced in 2001 in an explicit attempt to strengthen
customary conflict resolution over land matters. If the dispute relates to issues of ownership of
customary land or the boundaries of customary land, and resolution is not achieved through
traditional customary dispute resolution, then disputants may commence proceedings before the
Customary Land Tribunals. The disputants have to inform the principal chief and then the chiefs
appoint a Chairman, Secretary and two members for the tribunal. Each village has a list of
approved members of the tribunal, and this list is published. Disputants can object to the choice
of people for the CLT if there are family links to one of the disputants. The Supreme Court
exercises supervisory powers over the CLTs to ensure that they are observing statutory
requirements about procedure and natural justice but it does not become involved as to the
substance of the decision. People can appeal to the Supreme Court to halt or not hear a case,
or to appoint other members on the CLT.

While the CLTs have brought custom to the forefront of dispute resolution in land matters, there
are a number of concerns around procedures, outcomes and processes. Claimants need to put
their dispute in writing and allow 21 days for opposing claimants to put their case forward; an
approach that more closelyrefl ect s t he procedures and outc
Court which is based on Western | aw. Anot h
result in decision that favours only one party i they are essentially adversarial systems. Tribunal
decisions will be handed down and noted in the name of a particular representative of a
landowning unit, and this can lead to those names becoming equated with private
landownership, rather than this landowner representing a landowning unit. Finally, it has proven
difficult to find independent arbitrators in village settings, and in some instances chiefs abuse
their powers in regards to the settlements of land disputes. There are many appeals related to
the choice of the members of the tribunal.

Source: (Je Mackey, Vanuatu Case Study{Awstralian Centre for Peace and Conflict Studies 2p07)

Land courts

In Kosrae and Pohnpei (Fedexhtstates of Micronesia), Papua New Guinea, Samoa, Solomon

omes (0]

er

Islands, Tonga and Tuvalu special land courts have been establigitbdsome being courts of

6 We

first instances, others being special appellate land courts. In Samoa, the Lands and Titles Court

hasthe jurisdiction on customary land and title related matters (Box 6.2). In Papua New Guinea,

local land courts have jurisdiction to mediate and arbitratereladed conflict.
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Box 6.2: Land and Titles Court in Samoa

The Land and Titles Court (LTC) in Samoa has jurisdiction to decide on all customary land and
title-related matters. The LTC is constituted by at least four members but usually comprises six
members: a deputy president; three judges and two assessors. Candidates must be titleholders
(matai).

The LTC has jurisdiction over four types of disputes:

¢ Claims and disputes between Samoans relating to customary land including rights of
succession;

e The determination of which matai has pule (authority) over customary land that is being
acquired by Government;

¢ Hearing of objections to granting of lease or licenses of customary land; and
e Appeals from the village fono.

The only right of appeal is to the Appellate Division of the Land and Titles Court, although
matters pertaining to constitutional rights can be appealed to the Supreme Court.

Formally, the Act that governs the Land and Titles Court provides for the same rules of
procedure as the Supreme Court. However, in practice, the LTC has taken an inquisitorial
approach and provides a decision-making setting grounded in Samoan custom, including the
use of prayers, kava ceremonies and Samoan customary courtesies. Lawyers are not used;
instead all parties are given opportunity to speak.

Questions have been raised regarding the constitutionality of some aspects of the LTC. For
example the fact that its decisions are judgements in rem and thus apply to all persons affected,
whether they are parties to the case or not, may conflict with the constitutional right to a fair
hearing. Furthermore, Samoan custom is not defined or written down and the Land and Titles
Court has resisted declaring general rules of custom.

These matters capture the difficulty of balancing a more holistic approach to conflict resolution,
drawing on customary means, with constitutionally guaranteed rights, included the need for
accountability and transparency.

Source:(Corrin 2007 (draft))

The appellate Customaland Appeal Court in Solomon Islands has faced problems in that it
often needs to hear cases afresh because the recording at lower court levels is unsatisfactory.

Furthermore, many decisions of the CLAC are appealed to the High Court in turn.

On the onéhand, special land courts provide an opportunity for judges with specifigdtatdd
knowledge to make decisions on lamdated cases. On the other hand, the establishment of

separate courts for land issues can require a large input of resources5 Aeti@dv of land
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dispute settlement organisations and mechanisms in Papua New Guinea found many problems
related to the capacity of the various institutions and processes in@ligdr and Fingleton
2007(draft))

Modified ordinary courts

In an ordinary court that is modified to hear laethted cases, the panel of judgemade up of
people with relevant knowledge. Modified courts are used in Cook Islands, Niue, Kiribati and
the Republic of Marshall Islands. Modified ordinary courts are cost effective as they use existing
court infrastructure. They combine legal expertisedependence and impartiality with
knowledge on customary land tenure. However, modified courts share the drawbacks of other
introduced courts, in that they come with relatively high costs for the disputing parties, take time,

and result in widose soldons.

Ordinary courts

In some Pacific Island countries, jurisdiction over laakhted conflict falls to the ordinary

courts, with original jurisdiction given to locldvel courts such as village, island, or magistrates
courts, with options to appeal superior courts. The hearing of lanelated cases in ordinary

courts has a number of advantages. These courts draw on existing resources, resulting in cheaper
court systems than where special land courts are established. Judges tend to be impartial, with
experience in assessing witness testimonies. On the other hand, compared to customary
mechanisms, court procedures are slow and expensive, and result in winners and losers. Legal
practitioners often lack familiarity with customary land tenure and custhynamgeptable ways

to resolve conflicts over land.

Theapplicability of introduced conflict resolution mechanisms

Courtbased conflict resolution mechanisms are important in the resolution ofelated
conflicts between landowners and tBiate or landwners and investors. For example, in 1998,

the Government of Samoa published a public notice setting out its intention to take land for the
purpose of developing a new township so that residents of the island of Savaii could access

similar services to ths® on Upolu. No objections were registered, and in 2000 the Government
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acquired B72 acres of land. In 2005 however, some chiefs of the village sued the Government
for more compensation than had already been received. The court found in favour oagee vill

but instead of paying more compensation, the Government decided to return most of the land to
the village, keeping only 400 acresMc Car t hy 20.05; Vadéa 2007)

In addition, formal courbased conflict resolution provides @anportant avenue of recourse in
cases of abuse of customary decisiaking authority over land or where such authority is itself
disputed. In some cases such as in the Cook Islands, recent legal rulings over customary law
itself has become a source anéusion over who are the rightful owners, and thus the rightful

decisionmakers on land matters (see Box 2.2 in chapter 2).

Customary and introduced conflict resolution processes

The existence of both customary processes of conflict resolutidmetherpartially codified or

not i and introduced courts, including appellate courts, leads to the abuse of this plurality of
systems. Even where customary mechanisms are working and lead to a decision, unsatisfied
parties can move their case to the formal sysiekeep appealing to higher courts. This can be
linked to the increase in monetary value of land, which can be linked to a growing search for
formal win-lose resolution of landelated conflict. In addition, under the influence of increasing
land valuesjn some Forum Island countries decisioaking rights over land are themselves

becoming sources of conflict, making it difficult to find appropriate customary degisiders.

The number of locdlevel landrelated conflicts is increasing in Forum Islasalintries, and as a

result courbased conflict resolution mechanisms face significant backlogs. The 2006 Land
Dispute Settlement Committee in Papua New Guinea found that the delay in dealing with land
disputes led to disharmony, fights between clans @inelst and an increase in crirf@liver and

Fingleton 2007(draft))These backlogs are at least partially related to the proliferation of appeals

as well as an increase in case load. However, some aspects of these backlogs may also be linked
to the custom of avoiding confrontation and delaytlegision makinguntil a situatimm calms
down(Hezel 2002)

106 Customary Land Management and Conflict Minimisation



On the one hand, customary conflickoition mechanisms have many advantages: they are
cheaper and quicker than courts. The inclusive and participatory nature of such processes and the
fact that they draw on customary laws that are intricately linked to customary land tenure
arrangements, odead to more sustainable resolution of laelkhted conflict. On the other hand,

there are few safeguards in place to prevent the abuse of customary conflict resolution by
powerful actors and these mechanisms may disadvantage women disproportionateina@u

forms of governance, including customary conflict resolution mechanisms are changing. This

raises questions as to the applicability of customary conflict resolution mechanisms.

Statebased courts can ensure fairness and consistency in the resofulamdrelated conflict

but they can be costly, removed from the majority of people, and time consuming. However,
there are examples of modified courts and specific land courts and tribunals where customary
laws on land issues can be taken into accdturthermore, as noted above, as the value of land
increases and development leads to increasing individualisation, Pacific Islanders may
increasingly prefer codified wilose solutions. In addition, not all types of lamtiated conflict

can be resolvechtough customary forms of conflict resolution, in particular where the parties
are from different cultural groups.

Designing local-level land-related conflict resolution mechanisms

The differences between Forum Island countries in terms of land tenuceistndhary forms of

landr el at ed confl i ct -sizefsiotlsutdlolnd pgteatl aurdesn téso naeb o
and efficient conflict resolution mechanisms. However, it is possible to draw on the overview
presented here to outline a number of qoestithat are in need of consideration when designing

or reforming lanerelated conflict resolution mechanisms in Forum Island countries.

As noted throughout this paper, Forum Island societies are in the midst of change processes that
see essentially commahsocial structures incorporate elements of individualism. These change
processes are taking place in different ways and at a different pace in each Forum Island country.
They impact upon a number of matters relevant to the effectiveness and efficiermyfliat

resolution mechanisms.
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Firstly, although customary conflict resolution mechanisms can provide more legitimate,
effective and efficient resolutions of lodalvel landrelated conflict, changes are taking place in
customary authority structurescam the nature of lanrcelated conflicts that are occurring. The

rise of land value and pressure to earn money raises questions as to the availability of neutral
customary decisiomakers. This complicates the search for a balance between impartiality and
the need for knowledge of local lanelated customs. Secondly, individualisation and
monetisation can be linked to an increasing preference foosén solutions of landelated
conflict, rather than settling for compromises in wim solutions. This lao impacts upon the

usage of appeal processes.

The desired balance between impartiality and contextual knowledge, amvdrwamd winlose
solutions needs to be carefully thought through when considering the design or reform of land
related conflict redation mechanisms, taking into consideration issues of cost and accessibility.
The constant state of change of Pacific societies implies thatrééatéd conflict resolution

mechanisms may need to be revised periodically over time.

Alternative Dispute Resolution

Alternative dispute resolution is a label used for intebested conflict resolution mechanisms

such as negotiation (where a negotiation is reached between two parties without assistance),
mediation (where parties reach a wwn solution with thehelp of a thirdparty who facilitates
discussion) and arbitration (where a third party renders a solution). Alternative dispute resolution
mechanisms were developed in the Western world as a result of an interest to broaden conflict

resolution beyond ligation.

Box 6.3: Conflict resolution by land officers: the case of East Timor

Under the United Nations Transitional Administration of East Timor (UNTAET), a land conflict
resolution model was introduced into the Land and Property Directorate. Land officers were
trained as mediators and a set of guidelines for the mediation processes established, so that
land officers can act as mediators in land disputes if all parties consent to such mediation. The
mediators can facilitate interim agreements and commitments to non-violence pending
resolution. Because the mediators are land officers, they can also suggest practical solutions
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such as sale, lease, division or swap of land. This system has been successful in resolving a
large number of potentially violent disputes and forms a bridge between customary forms of
conflict resolution and the court system. On the other hand, it is only applicable to certain land-
related conflicts, excluding a large number of conflicts where one party is the State, as well as
many conflicts that cannot be resolved through mediation due to their complex nature related to
the background of Indonesian occupation and the social tensions resulting from this.

Source:(Fitzpatrick 2007(draft))

Faced with a growing case backlog, courts in Forum Island countries are looking to strengthen or
renew the application of alternative dispute resolution mechanisms. Many court regulations
already include provisions for these of conciliation or mediation before litigation commences.

In Papua New Guinea, the Land Dispute Settlement Act provides for two stages of mediation.
The first stage is compulsory mediation by a land mediator. If settlement is unsuccessful, the
disputecan be taken to a local land court. The local land courts can mediate a settlement of the
dispute or impose a settlement through arbitrati@tver and Fingleton 2007(draft))in
Vanuatu,thce our t sé rul es of procedure state that

éencouraging parties to use an alternative dispegelution procedure if the court considers it

appropriat e, and facilitating i1ts usebo. Si mi

and Tuvalu include provisions to encourage settlement without the recourse to litigation. Samoa
has recently pgsed new legislation to strengthen the use of alternative means to resolve disputes.
In Vanuatu and Pohnpei, investigations into an expanded use of alternative dispute resolution

procedures are also underw@yterviews in Port Vileand Pohnpgi

The Land and Titles Court in Samoa provides an interesting example of the role that can be
played by the court registrar in assisting the settlememtnafrelated conflict without litigation.

The registrar plays a crucial role in the settling of cases before they go to court, and a large
number of cases get settled at this poi-nt.
related cases arerdt raised, are being trained in mediation, integrated with elements of

customary conflict resolutiofinterviews inApia).

Justice Kandakasi,hé chairman of the current Judicial Committee on Alternative Dispute
Resolution in Papua New Guinea, has stated that mediation can be a mechanism for the
resolutionof landrelated disputes, noting that there should be attention to the cultural context of
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the disputants. However, he has also noted
6cust ombd r e@iiger andFingleton ROO7ddraft))

Mediation may not work if agreements reached are not considered binding. It is therefore
important that either the mediated agreement is assumed to be binding or is besaghtab
court to be approved as such. In addition, if there are costs associated with mediation processes,

disputants may opt for litigation to avoid the risk of having to pay twice.

There are thus similarities between alternative dispute resolution qeelsnand customary
conflict resolution mechanisms in Forum Island countries but there are also differences between
circumstances of communal and individually based societies. With careful consideration of these
differences, alternative dispute resoluti@ehniques, integrated with customary approaches to
conflict resolution, could help to alleviate
for land-related conflict.

Escalation of large -scale land-related conflict

Land has played a role as anderlying cause of largscale violent conflict and crises in a
number of Forum Island countries, most notably in theexiiis Bougainville, Solomon Islands

and Fiji. However, escalations into largeale violent conflict and crises are complex. A number

of different causes are invariably involved. This section draws mostly on analyses of the major
crises in Bougainville, Solomon Islands and Fiji to describe how multiple causes come into play.
Some of these causes other than land issues that have beetammnpothe escalation of these
major crises are described. The dynamics of mobilisation of grievances, the mobilisation of
perceptions, and the difficulty of responding to conflict escalation at various levels have
compounded land issues to lead to thksgescale violent conflicts and crises. These are

outlined in turn.

Multiple causes of large scale land-related conflict

Largescale lanerelated conflicts are never caused by one issue. Although land has played an

important role as a cause of crisis ammhflict in these three countries, disagreement over land
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does not lead to largaicale conflict by itself. Furthermore, once violence has been triggered,
new and different dynamics may come into play to perpetuate-saaje conflict. A brief
summary ofthe conflict on the island of Bougainville in Papua New Guinea clarifies this point
(Box 6.4).

Box 6.4: Conflict on Bougainville

The conflict on the Papua New Guinea island of Bougainville has its roots in long-standing
grievances surrounding the environmental, social and economic impacts of the Panguna mine.
The benefits and jobs associated with the mine brought inequalities into a society which was
based on strong egalitarian principles and the mine had major environmental impacts.
Furthermore, there had been disagreements over the distribution of benefits of the Panguna
mine that dated back to before Independence, intertwined with calls for greater autonomy or
independence for the province. The mine and associated economic activity attracted large
numbers of migrants from other parts of Papua New Guinea into Bougainville. These migrants,
with different cultural backgrounds to the Bougainvilleans, were perceived to be assuming
dominance in the informal sector and to be getting the majority of jobs in the mine.

What triggered the violence were inter-generational conflicts within landholder groups around
Panguna Mine, operated by the company Bougainville Copper Limited (BCL) over the
distribution of benefits. In the early 1980s, the Panguna Landowners Association had negotiated
a new compensation agreement but this largely benefited the members of the PLA instead of
society more broadly. The next generation of landowners saw few of these benefits and lost
faith in the ability of the older PLA to obtain redress for the impacts of the mine. In 1987, a new
PLA was formed and began to demand further compensation for environmental damage and the
improvement of environmental protection. When BCL refused to acknowledge responsibility for
some of the environmental impacts, the first attacks against the mine began to take place.

The deployment of the Papua New Guinea security forces, many of whom included people from
other parts of Papua New Guinea, brought a new dynamic into the escalating conflict, with the
Bougainville Revolutionary Army fighting a guerrilla campaign against these forces. In 1990 this
led to the closure of the mine and the withdrawal of the security forces. Although a Bougainville
Interim Government was established by the BRA, it was unable to control all the militias with
access to weapons, some of whom began to run rampant in certain parts of the island. This,
plus disagreements over whether Bougainville should secede from Papua New Guinea, in turn
led to the establishment of the Bougainville Resistance Force (BRF). These dynamics led to
many more years of conflict, and greatly complicated the peace process that eventually did get
traction and led to an end of large-scale violence in 1998.

Source:(Wilson 2007)
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The example of the crisis on Bougainville stsoliow many different causal factors come into
play in the escalation of langlated grievances to largeale conflict. Landelated grievances
underlie many of the larggcale conflicts and crises in the region but these cannot be explained
in terms of &ndrelated issues alone.

Within the context of these broader csisituations, localevel landrelated conflict can become
aggravatedOn Bougainville, following the growth afiskol BRA gangs after the withdrawal of

the PNG security forces, old confcover land or other issues were recalled and personal
agendas were played out. Moreover, some ofdls&ol BRA used the power they had through

their access to weapons and the absen@estiong State to engage in criminal activities and

worse. In thes circumstances, neutrality was no longer an option. Many in the BRA took the
view that you were either with them or against them. The BRA began to target highlanders and
then in some places people who had been working foGthwernmente.g. public servats,

village magistrates and former army and police officers. Individuals that kept outside the fighting
themselves used the BRA or the Papua New Guinea defence forces to execute opponents in more

localised conflicts like land disputéidowley 2002)

Inequalities

The roots of the conflict on Bougainville show how inequalities play a role in conflict escalation
in a number of different ways. Inequalities in the distribution of benefits of thereiaeen the
Papua New Guinea Government and the people of Bougainville were-atéoling grievance,

and played a role in the escalation of the ldea&l conflict around the mine area, to a larger
scale conflict across the province of Bougainvilleequalities also played a role in broader
impacts of the mine on local communities. Benefits from the mine brought inequalities into a
society that was based on communal values and principles of equality. Furthermore, with the
influx of migrants to work irthe mine profiting from its developments, inequalities in benefits

between landowners and settlers (whether perceived or real) also played a role.

Since the end of th&/orld War Il, migrants from other parts of Solomon Islands, attracted by
the capital andhe opportunities for work in the plantations on Guadalcanal, had been steadily

moving to Guadalcanal. Lorgfanding grievances over the influx of Malaitan settlers in
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particular onto the plains of Guadalcanal and around the outskirts of Honiara werdnaatt of

the escalation of the Tensions in Solomon Islands in 1998. Land played an important role in
these grievances. Much of the best agricultural land on Guadalcanal had been alienated from
customary landowners through the establishment of oil péhmigiions. Revenue from these
ventures went mainly to the nation@overnmentand private companies. Coupled with
weaknesses in the delivery of services by central and provincial governments, this meant that
Guadalcanal landowners felt they saw few besdfom these developmenw/hile the first of

the Malaitan settlers obtained permission from local landowners, subsequent generations and

expansion of settlements exceeded such agreements.

As pressures on land grew and Malaitan settlers were perceiveakdoup many of the
employment opportunities, a younger generatiotantlownersbegan to resent these previous
arrangements. The differences between the matrilineal customary land tenure on Guadalcanal
and the patrilineal system brought by the Malaitttiers, also played a role in these tensions, as
some male members of the landowner group sold land to settlers without consulting the correct
members of the hereditary lif@/ilson 2007)

Inter -group differences

Differences between different ethnic, religiousideological groups have been an important
factor in the escalation into largeale lanerelated conflict. In Fiji, landelated grievances are
overlaid with differences between indigenous and JRgians to form the backdrop of a
succession of coups. Mever, these are not the only intgoup differences that play a role in

the crises in Fiji, as evidenced by this statement by Ratu Joni Madraiwiwi:

We are a divided society, but the ethnic differences so often remarked upon by observers
and lay people &e are but one aspect of the problem. To the ethnic divisions extant
since 18709 ¢éwe -ethmcwliffeheacesemost recemtlp apparent in the Fijian
community. The rural/urban divide, provincial loyalties, eastern Whebtern ties,
professional and an-professional as well as chiefly and commoner interests have all
played their part. These tensions are caused by the impact of change and modernity
(Madraiwiwi 2001 cited in Boydell, 2001
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In Solomon Islands, cultural differences between Guadalcanal and Malaitan people overlapped
with other issues to cause the clashes between Guadalcanal and Malaitan militias between 1999
and 2000. On Bougainville, the conflict between the BRA and the Bougainville Resistance
Forces played out along the lines of older frictions between differenpgrdtor example,
despite having settled more than 100 years ago from Solomon Islands, tensions still existed
between Torau people and their neighbours, the Nasioi. During the Bougainville conflict, the
Nasioi suspected that the Torau could side with theu®aNew Guinea army and join the

resistance against the BRBAowley 2002)

Inter-group differences can be expressed along the lines of religion, ethnicity, regional identity or
ideology. Despiteahe importance of integroup tensions in the escalation of conflict to large
scale violence, it is important to stress that hgt@up tensions alone do not lead to lasgale
violence. The cénabitation of different groups of people does not in itkedfl to largescale

conflict. Furthermore, group identities can change as tensions rise and positions become more
polarised. In Solomon Islands, different clan groups joined together for a period of time to form
Guadalcanal and Malaitan militias. Howeveaiffer the Townsville Peace Agreement, these

groups reverted to more localised group identities.

Alienated youth

Young men who are unemployed and estranged from traditional community social structures can
be drawn into gangs or militias in largeale corifct. An observer of the escalation of the
Tensions in Solomon Islands describes the beginnings of the Isatambu Freedom Movement as

follows:

elt quickly became a popular young peopl ebod
almost a sense of excitementttharnessed the energies of a lot of disenfranchised young

men from the villages. For the group aged between 14 and 30, who had little status within

the village, little education or stimulating work prospects, IFM [Isatambu Freedom

Movement] provided a comon cause behind which to un(tgarter 2006)

Undereducated and alienated youth alpayed a role in the escalation of conflict on

Bougainville. They played a role in growing criminal activities in the lead up to the conflict in
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the 1980s and formed a large part of the Bougainville Revolutionary Army fighters
(Regan 1998)

The Bougainville experience demonstrates that escalation scenarios eddalgdaneelated
conflict are multicausal. Inequalities, intgroup differences and alienated youth are some of
the other factors that play a role in the escalation to dsegke conflict. Therefore, efforts to
prevent such escalation need to take into account a brsedef issues than land only and are

therefore better placed within a broader framework for conflict prevention.

Dynamics of escalation into large -scale land-related conflict

The dynamics of escalation into largeale confliciareconflict specific and ften very complex,
and a result of several different forces and factors, some unrelated to land, coming together and

underpinninghe mobilisation of long standing grievances.

Mobilisation of long-standing grievances
Landrelated grievances appear intually all Pacific Island countries. In themselves, they do
not escalate automatically into largeale conflict. It is the building up of grievances over time

and their mobilisation that can play a role in conflict escalation.

The mobilisation of the grnences outlined above played an important role in providing a trigger

to the uprising of the Guadalcanal Revolutionary Army (GRA) in Solomon Islands in late 1998.
Although the exact circumstances remain contested, a speech by Guadalcanal Premier Alebua in
November 1998 is widely cited as the turning point. Demanding compensation for murder of
Guadal canal people and for the wuse of Honi a
references to o6gener al feeling of was seereast ste

threatening violencéFraenkel, 200445).

The role played by the mobilisation of lestanding grievances in the escalation of lesgale
land-related conflict suggests that it is important to addressdtengding lanetelated grievances

related to land before they have a chance to escalate. In addition, such mobilisation could be
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countered by the raising of awareness as to how this has occurred in the past, so as to prevent its

occurrence in future.

Mobilisation of perceptions/lack of information

Because of the emotional nature of the topic of land for many people in Pacific Island countries,

perceptions of landelated issues can bas if not more important thanfacts in conflict

dynamics. The case of Fiji provides relevant examples Bo)x

Box: 6.5 Mobilisation of perceptions regarding land matters in Fiji

In Fiji, there are perceptions that Indo-Fijians are wealthier, that part of this wealth is derived
from agriculture on land that is leased from indigenous Fijians, and that in return inadequate
rents are being paid. There are a number of different points of view as to the rental
arrangements under the ALTA legislation, with some arguing the rent is too low, others pointing
to the fact the NLTB has not collected all land rental payments, and yet others focusing on the
fact that it is the distribution of rent among the landowner groups that results in the impression
of low rents among landowners

The perceptions of inequality are linked to perceptions that indigenous Fijian rights will be
threatened if Indo-Fijians dominate in Government. Politicians have mobilised particular aspects
of the I and rental debate and peoplebs fear
the SDL-led Government has often highlighted the opinion that lease payments under ALTA are
the lowest in the world and have therefore systematically impoverished Fijian landowners.
Observers have also pointed to the politicisation of these issues by the Taukei Movement as
underlying the demonstrations in Suva and consequent coup in 1987. In 2000, the same
perceptions were mobilised by various indigenous Fijian leaders as a reaction to land reform
proposals by the Chaudhry-led Government.

Source:(Kabutaulaka and Rokolekutu 2007: Fiji Case Study; Wilson 2007: Fiji Case Study)

The role played by the mobilisation of perceptions in the escalation of large aovdlelated

conflict suggests that it is important to counter such perceptions by the provision of accessible

and accurate information on matters pertaining to land in Forum Island countries, as well as

specific awareness raising initiatives to countemtiodilisation of such perceptions.
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Difficulty of responding to escalating conflict

The escalation scenarios of the conflicts on Bougainvilleim&sblomon Islands show that, once

conflict related to land begins to escalate, it can be challengirfgoiegnmentto find responses

to such escalation, both from police forces and through customary means. For example, the
response by the Papua New Guinea security for
group on Bougainville has been cited as bguagtially responsible for the escalation of this

conflict, which was mainly about the Panguna mine, into a wider conflict which came to
incorporate calls for secession. Instances of human rights abuse and the fact that many Defence
Force personnel were frothe Papua New Guinea Highlands, added to the ethnic character of

the conflict and rallied support behind Qifegan 1998)

In Solomon Islands, early efforts to halt the eviction of settlers from the Guadalcanal plains
culminated in a public reconciliation held in May 1999 at the cultural village in Honiara. Village
elders from Malaitaand Guadalcanal exchanged customary gifts. But they each spoke in
different local languages, and it was the Government that provided the cheques that were handed
over by both sides. Customarily, the exchange of gifts provided by each side is a fundamental

customary conflict resolution practicsaenkel 2004)

The multiplicity of causes of the escalation of lasgale conflicts and the difficulty of
responding to the escalation of conflicts, suggests the strengthening of wider responses to
escalating conflict is better placed within a broader framework for conflict prevention.

Concluding remarks

Prevention of largascale landelated conflict entailswio aspects: the more effective resolution
of locatlevel landrelated conflict, and the prevention of escalation itself.

A spectrum of interventions exist to resolve lelealel landrelated conflict, ranging from
communication and facilitation processkestween the actors involved in such conflicts, to
customary forms of conflict resolution, to introduced (cdnased) conflict resolution

mechanisms.
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The escalation scenarios of largeale landelated conflict are muktausal. Inequalities, inter
groupdifferences and alienated youth are some of the factors that play a role in such escalation.
Therefore, efforts to prevent such escalation need to take into account a broader set of issues than
land only and are better placed within a broader framewaorkdioflict prevention. Similarly, the
difficulties of responding to the escalation of conflict suggest the importance of strengthening
responses to escalating conflict. This is a broader issue than land only and is therefore better

placed within a broadéramework for conflict prevention.

Key lessons

e The prevalence of deflection away from the underlying issues inl@eaal landrelated

conflict points to the importance of investigation into the root causes of these conflicts.

e The differences between Fonulsland countries in respect of land tenure and customary
forms of landrelated conflict resolution precludes esieefits all responses about the

most effective and efficient conflict resolution mechanisms.

e The balance between impartiality and contekiuewledge, and wiwin and wirtlose
solutions, needs to be carefully thought through when considering the design-of land
related conflict resolution mechanisms. These questions, in turn, need to be balanced with

considerations of cost and accessibility.

e The constant state of change of Pacific societies implies thatrééateéd conflict

resolution mechanisms may need to be revised at various points in time.

e Alternative dispute resolution techniques, integrated with customary approaches to
conflict resolut o n could help to alleviate backl o

including for landrelated conflict.

e The role played by the mobilisation of lestanding landelated grievances in the
escalation of large scale lanelated conflict suggests thidtis important to counter such
grievances before they have a chance to escalate. The mobilisation-efdndmg land
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related grievances could be countered by the raising of awareness as to how this has

occurred in the past, so as to prevent its ocnagén future.

e The role played by the mobilisation of perceptions in the escalation of large scale land
related conflict suggests that it is important to counter such perceptions by the provision
of accessible and accurate information on matters pertatoidgnd in Forum Island
countries, as well as specific awareness raising initiatives to counter the mobilisation of

such perceptions.
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Chapter 7. Strengthening Administration of Customary Land

A necessary condition for increasing access to customary faandconomic purposesand
minimising locallevel conflicts is an effective and sustainable land administration mechanism
that is based on customary land tenure systems strengthened to meet commercial requirements

and linked with the formal land admimiation systems managed by tBate

As discussed in chapters 3, 4 and 5, there are significant areas of customary land and formal land
administration systems that need particular attention. Governments have a major role to play in
addressing these challges by identifying the broader vision and policy on customary land use
and management and strengthening the land administration system, linking customary and
introduced systems supported by robust legislation, and ensuring appropriate information is
available about customary land, land dealings and market information. Targeted capacity
development of landowners, investors, a@dvernmentagencies is an integral aspect of

strengthening the administration of customary land, as discussed below.

National land policy

The strengthening of customary land administration must occur in the context of broader national
development and be guided by a national customary land policy. In the past, often externally
funded aid projects have tackled land issues oaddroc and piecemeal basis, without tackling

the core issues surrounding customary land in a systematic manner. At the same time, some
adjustments have occurred through informal, ebdgal agreements at loel@vel (accessUTS

2007) It could be that sensitivities surrounding customary land, particularly because land has
often been at the core of politics in the region, have discouraged governments and politicians to
address customary land mattegstematically through the development of new customary land
policies. To overcome such sensitivities over land, consultative and inclusive processes are an
important step towards a common understanding of issues and concerns, and towards the

agreement o& framework for reforms in land administration
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The development of a national land policy would ideally precede any improvements made to the
land administration systems. Governments, through their land policy, would indicate the broad
outcomes expecteddm their reforms of the customary land administration in the context of
national development goals. It is at this stage that the dual objective of improving access to land
for economic development and conflict minimisation would be emphasised. The nédiwhal
policy, linked to national development goals, would also guide strengthening of the land

administration in a systematic manner.

Strengthening the role of Government

Governments play other roles in support of land use and land management, whi¢b beed
improved and strengthened. In most countries, responsibilities for land administration (Box 7.1)
and land management are spread across a number of difBreatnmentagencies, supported
by different pieces of legislation, but often operating indépatly without much coordination

or harmonisation.

Box 7. 1: Government s traditional role in | an
Provide a national land development and management framework

¢ Record and register customary land and maintain and update Register of Land Titles.
¢ Formulate and implement land use plans to guide development.

e Land valuation and land taxes.

e Land survey and mapping.

e Execute formal land lease and related consent process requirements, and enforcement
of lease conditions.

e Maintain Register of leases.
¢ Provide for land dispute resolution, including through mediation, arbitration, courts

¢ Maintain robust land information system.
Source: Adapted frorfLunnay et al. 2007)Attachment 7
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In Samoa, forexample, there are at least four pieces of legislation that deal directly with land
registration, alienation or taking of land, and adjudication of disputes over titles, not to mention

at least two others that mainly deal with land use and environmentalge@ent. In Vanuatu,

there arell different pieces of legislation, and five different departments are organised under

two ministries that deal with land administration and land management. In addition, there is a
provision in the Constitution for the Natial Council of Chiefs (Malvatumauri) to play a role
through its Ogener al competence to discuss al
2006 National Council of Chiefs Act i1identifie
and Uban Councils of Chiefs, chiefs being the main dispute settlement authorities under the
2001 CustomaryandTribunals Act(Lunnayet al.2007)

Overlapping responsibilities and/or uncertainties oter roles of different institutions present

major problems for rational, fair and sustainable land administraffongleton et al.
2007(draft))and (Council of Regional Organisations (CROE)05) With such a distribution of
responsibilities across agencies, there is, as noted.unnay et al. 2007) 6a need for
demarcation of responsibilities, and clearly defined administragieeedures, without which

there will be confusion and a high probability that administrative arrangements and enforcement

activities wild@ not be undertakeno.

There are other key administrative and institutional concerns raised in the Pacific, as sethmaris

in Box 7.2, which must also be addressed when strengthening customary land administration.

Box 7.2 Key administrative and institutional constraints to effective administration of
customary land for efficient economic development

e Overlapping roles and responsibilities across Government agencies.

e Lack of clearly defined responsibilities for numerous administrative activities and
structures.

e Limited capacity in Government land administration systems.
e Ineffective regulation of land dealings and or non-existent enforcement of regulations.

e |naccurate interpretation of Government legislation.
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e Failure of Government to protect interests of customary owners and the public at large.
e Too much Government Ministerial discretion.

e Limited capacity to quickly resolve disputes over land titles, customary land, including
through legal mechanisms such as Land Courts.

Source: (Lunnay et al. 200Attachment ¥, (Pacific Islands Forum Secretariat 20Q1jGovernment of Vanuatu 2007)
(National Research Institute 200&Councilof Regional Organisations (CROP) 2005)

On a practical levelGovernmentagencies are, as discussed earlier, heavily constrained by
limited numbers of appropriately trained staff to deal with customary land tenure. At times, good
legislative mechanisms mde in place but without appropriate financial and human resources
available toGovernmentgencies implementing those instruments. As a result little progress can
be made, as was experienced in Papua New Guinea with the ILG Act. Limited financial and
human resources mea@overnmenbfficials could not reach out to the many landowners, who
had poor education and in many cases were also illiterate. Thus the impact of the ILG Act was
far from what had been expect@bwer and Sullivan 2007 (draft):19)

In the past, efforts to strengthen natural resource management, including land, have been
attempted on a piecemeal and somewdthoc basis (Council of Regional Organisations
(CROP) 2005) Such projects have included training @bvernmentofficials, strengthening
existing information systems, or reviewing legislation related to customady \&hile such

efforts have had some impacts, they have not produced the level and scale of results that could be
achieved if they had been implemented in a coordinated and appropriately sequenced manner,
and explicitly linked with customary land tenureaamgements. At the same time, it is recognised

that such reforms cannot all be undertaken simultaneously. Thus there is a need for countries to
identify the overall national land policy and then map out strategy/strategies to achieve the
overarching goal ofand reform, and identify prioritised programmes of initiatives to implement

those strategies.

Before attempting the strengthening of land administration systems there is a need to identify key
strengths and weaknesses of current customary and forrdadamnistration arrangements and
gaps/areas that need strengthening. It is also important to undertake a technical assessment of

previous land reform efforts to establish what has worked and what has not, and why.
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Strengthening conflict resolution instit utions

Recognising the importance of customary dispute resolution mechanisms, it is important to
nurture customary processes and to treat customary dispute resolution processes and introduced
conflict resolution mechanisms as a continug@orrin 2007(draft); Oliver and Fingleton
2007(draft)) Creating a legal space for customary processes will also help provide continuity
and link the customary system with the introduced system, ensuring that key stakeholder groups,
including wonen representatives are also part of the process, as has been done i§Carima
2007(draft):14) It could also help encourage cases to be resolved amicably at thke\@tand

reduce the number of cases that are taken to the court system, which often is costly, time
consuming and opredd wawed sc odneisn

Key elements of institutional strengtlieg that may be pursued are: clearly specifying the types

of conflicts that must be taken to customary resolution processes before the formal court system
could be accessed; creating a specialist unit or institution withi@akrernmentvith specialised
expertise in customary land matters to support an inquisitorial approach to conflict resolution
that seeks whwin solutions; providing access to information on customary land conflict
situations and past dispute resolution decisions and outcomes; andimgawuigoing training

and support for administrators and arbitrators. Before attempting to strengthen the system, it is
important to understand the role customary and introduced processes playreldsed dispute
resolution, their strengths and wealsessand how the nexus between the two processes can be

strengthened cost effectively.

Strengthening land information system s

Customary land use and management is significantly constrained by the presence of poor and
often incomplete information. Overalthere is a lack of information about customary
landowning groups andbout formal rules and regulations pertaining to land. In many Pacific
Island countries, there is a lack of access to such information in communitiesmennd)

landholders. In the contexdf economic development of land, the presence of asymmetrical
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information between landowners and the investors can result in landowners negotiating land
lease arrangements that may not provide a fair return on their land. The presence of poor
informationcan also lead to misunderstandings and miscommunications that can cause conflict.
A lack of information causes issues of transparency that could play a role in causing divisions
and possible tensions within landholder groups. In addition, as outlinedaptech6, the
manipulation of misinformation and associated lagldted fears can play a major role in the

escalation of largelevel conflict and crises.
Strengthening and maintenance of customary land records

As discussed earlier, recording of customiaryd groups and their areas of claim is critical if
commercial use of customary land is to be facilitated. In addition, it was noted that recording
efforts should also include the documentation of customary laws used to identify and define
LOU membershipuse rights, the authority to engage in commercial land dealings and other
roles of LOU members, including women, in land dealings. Countries would need to create
centralised customary land information that includes such details.

Recording and registratioof customary land groups is important but its value can only be
realised when the appropriate records are kept up to date, the integrity of the customary land
register is maintained, including safe keeping, and the records are publicly available for
conglltation. In the Pacific, records are often poorly kept and often hard copy files are found to
go missing. In Papua New Guinea, for example, it is reported that the Registrar of Titles has little
or no control over access to, and movement of, files; indédadnes files have been removed

from the Governmentpremises(National Research Institute 2006§ometimes official record
keeping may itself be unsafely maintained and exposed to high risks of getting d4maged
times customary land dealings are not maintained when trartshee occurred either through
bequeathing or informal land leasing. In Fiji, for example, where a formal land registration and
land administration system has been in place for over half a century, customary dealings in land
are not recorded nor does tlamd information system include data about inforwvekavanua

type of land dealings with nemembers.

125 Customary Land Management and Conflict Minimisation



Even where good information is available, this information has often been difficult to access for
the general public. Misinformation can become subchanipulation for personal agendas, as
evidenced in the case of FifLal et al. 2001; Lal and Reddy 2003; Kabutaulaka and
Rokolekutu2007) Poor administrative arrangements can undermine respect and confidence in
the Governmeni ability to guarantee correct records of customary land records, and can also

become a source of frustration for potential investors.
Other types of customary land information

An assessment of land information systems suggests that aparigaps in customary land
tenure data discussed above, there are significant gaps in other types of information regarding
customary landMcintyre 2007) Wherelandrelated data does exist, it is sector focused and
often scattered across several different agencies. Where there is useful environmental and
biophysical information, much of it is in various forms, at various levels of detail or of

guestionable integrity.

Where good models of land information systgiis), such asseographidnformationSystem
(GIS)ybased land information systerhave been established Forum Islandcountries, these
may not cover customary land. Many LIS systems concentrate on thepemahtage oftate

lands and/or the small percentage of alienated private land.

Thus while information systems have been developed overdmdenay be consistent with

global practices, these systems (e.g. land survey, registration and managementpthave n
generally been applied to customary land and where applied, the geographical coverage was
small. One of the reasons for this has been the difficulty in integr&tfagternnotions of
property rights and customary practi¢dcintyre 2007) Also, while efforts have been made to
develop country specifi&GIlS, these have not fully reflected the different types of data or
captured the needs of potential uséslftyre (2007).

Even where the differehtlS exist different databases are scattered across diff&ewnernment
agencies andr statutory bodiesand are not harmonised, linked or integrated. There is good

information, for example, available in Fiji with theLINB about customary landowning groups,
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their land claims, as well as membership of each landowning group. The Lands Department
holds cadastral information and the Ministry of Agriculture, Sugar and Land Resettlement
maintains information about soils anahdhuse suitability. The Fiji Sugar Corporation maintains
farm level production data, while the Sudadustry Tribunal maintains farmer and land lease
information. However, none of these were harmonised until a recent ACIAR project that
generated a Sug@lS Database, integratimgporeferencedsocial, economic, cadastral datasets
and used in policy analysis and amvisegLal and Rita 2005; Lal 2005Having produced the
integrated information system, its usas, however, beenimited because of limited capacity to
make effective use of the information in land lease negotiation or to address keglédad

policy issues.

A good GIS has the potential to integrate different layers of information, inclugkog
referanced information about customary landowning groups and their land gldwased on

social mapping, air photographsatellite imagey and cadastral mapping. Sucimtegrated
information can assist in the reduction of transaction costs and reduce thesdopaHevel
land-related conflicts. Such information can also help to address many land use and management
issues includingland rent negotiation, and help resolve ldeakl conflict between landowners

and investorgLal. et al. 2002) When combined with othdypes of biophysical and economic
information, GlSbased customary land tenure information can also help land use planning, and

increase effective and efficient use of limited natural resources.
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Land use planning

Land use planning has an important roleptay in guiding activities according to land use
suitability assessments that reflect biophysical, social, environmental and economic
characteristics. It also helps maximise economic benefits from limited resdayadisecting
particular uses to those asemost suitetb them While land use zoning is generally the norm in
urban land management to define areas for public, residential, light industrial or industrial use,
detailed land use planning for rural land is not common.

In many countries, some brda 6 zoni ngd of l and into sectors
mining, largely based on biophysical characteristics, deen undertaken and in many cases,
land administration efforts have focused on technical aspects specific to that(Sexdtdyre

2007) Thus, in the forestry sector, the focus has been on approval of forest concessions and
technical production and environmental aspects of forest managenténiitle attention being

given to community/ landowner based forestry development or policy dimensions to maximise
and sustain economic benefits to the landowif€mncil of Regional Organisations (CROP)
2005)

There is however a growing interest in developing land use policy in the regioincently, only

Fiji has produced a land use policy for its rural areas, essentially from a broad zoning
perspective.There also has been some effort to admgommunitybased approach to help
landowners undertake land use planning of their own lands, such as in the Drawa project in Fiji,
implemented by the GermaFhechnicalCooperation (GTZ) and the Secretaridtthe Paific
Community.

Amongthe lessons learnt from community based land use planning are: stakeholder involvement
helps to ensure that policies, programmes and projects respect local cultural values and reflect
needs identified by the landowners; participptgoroceses help generate a common
understanding of the motivations and incentives of different stakeholders; and good biophysical
information together with good customary landownership information is critical in supporting
communities with their land ug#anning The Drawa project also highlighted the need to have a

communitybased organisational structure that facilitates and safeguards the interests of
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landowners in planning, and internal dispute resolution mechanisnsnibwithe project design

so that disputes can be addressed at early stages in the planning fvtardey 2007)

It is recognised that while land use planning is desirable, a comprehensivewidgdand use
planning exercise is not practical. Instead it is important to adopt a pragmatic and systematic

approach to land use planniagd zoning of customary land in areas of high demand.

Capacity development

To increase equitable development of customary land and minimisddeebtonflicts, targeted
capacity development of customary landowners, outside investsrsvell asGoverrment

agencies is important.

Landowners

|l ncreased | andowner s o understanding of i SSUuc¢
commercial use of customary land; roles, responsibilities and restrictions associated with
leasehold arrangemengsmd market rerg; andthe relationship between premiums, annual rent

and returns to land, could help reduce transaction costs as well as minimise scope for conflicts.
Absence of a clear understanding of customs and customary deuiskamg processes, property

rights, rdes and responsibilities, and formal and customary laws governing customary land, can

also become a fertile ground for manipulation by different political interests.

Community education in all aspects of customary land tenure, land recording, regisisatielh

as record keeping is critical if misinformation, deliberate or otherwise, andlésedhiconflicts

are to be avoided. Other aspects of landowner training could also include training about
transparency and accountability and other aspects of g@eernance, key aspects of financial
management, and workings of a trust. Targeted training of local mediators in mediation skills can

support customary level dispute resolution mechanisms.
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Investors

Increased awarenessnongoutside investors about custary land tenure and the decision
making processes involved can help appreciate the need to establish appropriate relationships

with landowners when negotiating land dealings.

Government officials

It is well documented that land administration throughbatPacific is constrained by a lack of
appropriately trained people in technical subject afeeadastral surveying and mapping, land
valuation, land use planning, real estate and geomatics covering subjects such as remote sensing,
GIS (Lunnay 2007 (draftyand economics and policy analysidso needed are people trained in
financialmanagement of customary land, including institutional design of trusts to minimise rent
seeking behaviour and principal agent problem&ngthening of integrated policy analysis and
land use planning and management at all levels, reflecting the integration of the three pillars of
sustainable development, are also important. In addition to technical tra@owgrnment
agencies also need be trained in social aspect of customary land tenure. Land administrators,
who are usually trained ithe Westerntradition of land administrators, are seldom trained in
social and cultural aspects of customary land. Because social and cultural isquasramint

in customary land dealings in Pacific Island countries, the capacity of land administrators in
social issues needs most urgent attent#anongsuch socialssuesarea better understanding of
customary land righteis-a-vis Westermotion of poperty rights, and mediation skills.

Such capacity development activities could take several different forms, including professional
technical training at undergraduate and postgraduate levels, short courses in key specialised areas
and/ or 0 h aingd mrovided id countrya as part of land administration project on

institutional strengthening
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Concluding remarks

The strengthening and integration of customary land tenure systems and Staueatanaged
land administration systems, supported dyobust customaryland information system, is
necessary to improve access to customary land for economic use by landowners and outside

investors, while also miniraing the potential folocallevel conflict.

Key lessons

National Land Policy

e Governments need ttevelop a stakeholder based national land policy linked to national
development goals to provide a broader development context for customary land reforms.
Consultation and active participation by all stakeholderth@negotiation of leases is
crucial toensure their acceptability, ownership and to minimise the opportunity for future

disputes

Strengthening the role of Government

e Strengthening of customary land administration must include clear demarcation of
responsibilities betweeGovernmentagencies a betweenGovernmeniand customary
landowners and clear and streamlined land administration procedures for recording and
registering of customary land, customary land lease negotiations and recording of lease

arrangements

e The nexus between customary anttaduced decisiomaking processes and customary
dispute resolution processes and introduced conflict resolution mechamsastisbe
strengthened if improved access to customary land is to be realised antévetal

conflict minimised.
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Strengthening land information

It is important to establish and maintaegncustomary land information system that
includes accurate and up to date information atimitientity of landowner groups, their
land claim land use local customs and decisionaking processes tanderpin land

dealings

Governmerd must provide a national framework for tlsgstematicdevelopment of
robust Gographic Information Systems (GIS) based customary land information

systems

Governments should ake available robust and accurate custontangl information,
preferably in GISto end users, the landowners and other stakeholders in an appropriate
form to support them in land dealing negotiatioasd land use and management

decisionsand conflict resolution

Governments shoulddapt a pragmat and systematic approach to land use planning and

zoning of customary land in areas of high demand

Capacity development

It is important to provide targetedaining programmes for landowners in relation to

customary land temg, commercial use, and famcial management

It is important to strengthen the understanding of potential investasstomary tenure
systems, customary laws and decismaking processes and formal land leasing

processes

It is important to strengthen the capacity ®@bvernmeh agencies in technical land
administration and land management, policy analysis skills and tools aaswebocial

aspects of customary land tenure and mediation skills
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Chapter 8: Land Management and Conflict Minimisation:
Guiding Principles and Im plementation Framework for
Increasing Access to Customary land and Social harmony in

the Pacific

fiThere can be no peace without equitable development and there can be no development without
sustainable management of the environment [land] in a demoardtmeaceful space ....

Without [also] good governance there can be no peace.

e Prof Maathai, 2004 Nobel Peace Prize Winner.

Equitable economic development and social harmony are integrally dependent atheach

an increasingly globalised worldlandand oceani ¢ resources are 00w
but individuals have use rights based on cul
spiritual and cultural as well as political relationships. Traditional access to and use and
management ofand is closely tied to the social fabric of communities, and customary tenure

defines not only the nature and scale of economic development but also social harmony.

Globally, there is a slow but gradual recognition of the close ties between use anénmartag

of land and social harmony. It is also acknowledged that land tenure reforms for the purpose of
increasing economic growth cannot be achieved without simultaneously taking into account
social and cultural aspects of land. The full involvement o$takeholders in such processes is
paramount. Similarly, peace and social harmony cannot be assured without understanding human
needs and aspirationdn OECD workshop in 2004 noted that
must succeed both in terms of meetingims and in enhancing agricultural gro@t(OECD

2004: 12)
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This statement equally applies to the Forum Island countries. Putting togettegnents made

by the Pacific Islands Forum Leaders and Minsstarer the last decade and half, it is evident

t hat to reali se &tegon bfegpaadeg hasmony,isscurity and feconomi®
prosperityé. o6 (Pacific Iué20&dpauntrids musurecoghisedhd er s
centrality of indigenous rights and customs and the special relationship of indigenous people to
their land and the usage of land (as was noted by the FEMM 1994).

The recognition of the dual focus on economic develgnand social harmony is even more
important in rapidly changing environments in the Pacific, where processes of globalisation and
modernisation are accompanied by changes in sadiaral order, affecting individual values,
goals, and social norms. Suchanges are causing a fundamental shift from egalitarian and
communal lifestyles, to lifestyles where there is a greater emphasis on individual economic

wealth accumulation. These shifts are at the heart ofridated based conflict in the region.

Ignoring this context in land reform processes can seriously undermine land reform efforts.
Recent experiences in the region have demonstrated that a focus on the registration of customary
land alone cannot promote economic development. It can actually becemece of conflict

unless attention is also paid to improving formal land administration systemtheauhptation

of, or harnessin@f, customary rules, norms and decision making proceggtmntion needs to

also be paid to the issue loénefit shang between landowners and investas well asamong
landowners themselves. It is also clear that Jafaited conflict cannot be minimised without

also addressing the economic needs and aspirations of people. Finally, the importance of the

availability d, and access to, accurate information by all stakeholders cannot be overemphasised.

In the light of growing concerns over constraints faced by customary landowners in using their
land as collateral for raising loans for commercial uses, as well as filoellties faced by
investors when customary tenure and rules governing customary land are unclear, Forum Island
countries have recognised the need to review their policies, customary practices and formal land
administration and land management procedgesly countries have in recent years attempted

to address land issues by focusing on either the economic or conflict related aspects of land, but
rarely both. Given the sensitivities surrounding land, very few countries have taken steps to

openly discuss #se issues and to find a way forward that reflects such a dual focus.
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The way forward

Evolutionary changes in customary land tenure tedtrengthening of land administration and
formal leasehold systems aggven the continued social importance o$toumary landlikely to
be more acceptable than 6érevolutionaryd chang

replaced by individual property rights.

Customary land issues are contegecific and reflect local and national social, economic,
cultural and political circumstances and dynamics. As a result, there is no one model solution
that can be applied across the region. However, although the specificity of land issues will differ
between or even within countries, there are many similaritiesilé®i groups of actors and
stakeholders are involved and there are common drivers of poor economic growth and conflict
and there are some common core causes and processes through which economic and social
effects are manifested. Thus, while specific sohgi will be designed to suit specific social,
cultural and political circumstances associated with particular land issues, countries face many

common challenges which could be addressed using common approaches.

Challenges

A recapitulation of the key commochallenges is provided below and guiding principles to

address these challenges are identified.

Stakeholders and decision-makers

Stakeholders in land issues throughout the region include customary landowner groups,
individual landownes, lessees, thS8tae, and external investors, each with their own interests in
land. The relationshipf landowners withand, andwith each others prescribed by custoand
customary tenur@and therelationship with investors is defined by ti@eraction between
customay tenure and formal land administration. Both the customary land tenure and land
administration systems are under pressure for reform to allow for increased wealth generation

Customary land reform is also the focus of attention because of concerngguutalile sharing
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